United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






FILED JUNE 16, 1933 


PRINTED JULY 27, 1933 









jT^STw 

■i 


IfTj 

P?iSl 

In 








Court of Appeals of the District of Columbia 

APRIL TERM, 1933 

No. 5987 


SPECIAL CALENDAR. 


UNITED STATES OF AMERICA ON THE ^ELATION 
OF NEW YORK WAREHOUSE, WHARF, 'AND TER- 
MINAL ASSOCIATION, INC., A CORPORATION; 
BUSH TERMINAL COMPANY, A CORPORATION; 
NEW YORK DOCK COMPANY, A CORPORATION; 
BEARD'S ERIE BASIN, INC., A CORPORATION; 
AMERICAN DOCK COMPANY, A CORPORATION; 
POUCH TERMINAL, INC., A CORPORATION, ALL 
OF NEW YORK, NEW YORK, APPELLANTS, 

VS. 


GEORGE H. DERX, SECRETARY OF 

APPELLEE. 


WAR, 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


Caption . 

Petition for mandamus. 

Petitioners’ Exhibit "A” 

“B” 

"C” 

“D” 

“E” 

‘•p*> 

“G” 

*‘H” 


INDEX. 


d 


riginal 
a 
1 

1G 
30 
36 
41 
47 
69 
78 
89 
i 9i 


Print 

1 

2 

17 

28 

32 

36 

39 

56 

65 

72 

74 


Judd & Detweiler (Inc.). Printers. Washington. D. C.. Jujly 17, 1933. 















11 


INDEX. 


Original Print 


Answer to the petition and return to rule. 92 75 

Demurrer to answer. 104 84 

Memorandum: Demurrer to answer overruled. 105 S5 

Amended traverse. 105 85 

Demurrer to traverse. 100 8G 

Motion to substitute a new party defendant granted and 
George H. Dern substituted: demurrer sustained: j>etition 
dismissed and rule to show cause discharged: judgment.. 107 87 

Api>cal noted by petitioners and undertaking for costs on 
apical fixed in sum of 8100 with leave to deposit $50 in 

lieu of bond on appeal. 108 88 

Assignment of errors. 108 88 

Memorandum: $50 deposited in lieu of bond on appeal. 109 89 

Appellants’ designation of record. 109 89 

Appellee’s designation of record. 110 90 

Clerk’s certificate. 112 91 













Court of Appeals of the District or Columbia 


No. 5987. 

United States of America on the Relation 
Warehouse, Wharf and Terminal Associ 
Corporation, et al., Appellants, 

vs. 

George H. Dern, Secretary of Wir. 


a Supreme Court of the District of 

At Law. 

No. 81608. 

United States of America on the Relation oi New York 
Warehouse, Wharf and Terminal Association, Inc., a 
Corporation; Bush Terminal Company, a Corporation; 
New York Dock Company, a Corporation; Ifeard’s Erie 
Basin, Inc., a Corporation; American Dock Company, a 
Corporation; Pouch Terminal, Inc., a Corporation, All 
of New York, New York, Petitioners, 

v. | 

Patrick J. Hurley, Secretary of War, Respondent. 




United States of America, 

District of Columbia, ss: 

I 

Be it remembered, That in the Supreme Court) of the Dis¬ 
trict of Columbia, at the City of Washington, }n said Dis¬ 
trict, at the times hereinafter mentioned, th^ following 
papers were filed and proceedings had in the abOve-entitled 
cause, to-wit: 

!—5987a 
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UNITED STATES OF AMERICA ET AL. VS. 


1 Filed Jul. 28, 1932. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 81608. 

United States of America on the Relation of New York 
Warehouse, Wharf and Terminal Association, Inc., a 
Corporation, 17 State Street; Bush Terminal Company, 
a Corporation, 100 Broad Street; New York Dock Com¬ 
pany, a Corporation, 44 Whitehall Street; Beard’s Erie 
Basin, Inc*., a Corporation, 21 State Street ; American 
Dock Company^ a Corporation, 17 State Street; Pouch 
Terminal, Inc.,i a Corporation, 17 State Street, All of 
New York, New York, Petitioners, 

v. 

Patrick J. Hurley, Secretary of War, Respondent. 

Petition for Mandamus. 

The petition of New York Warehouse, Wharf and Ter¬ 
minal Association, Inc., a corporation, Bush Terminal 
Company, a corporation, New York Dock Company, a 
corporation, Beard’s Erie Basin, Inc., a corporation, 
American Dock Company, a corporation, and Pouch Ter¬ 
minal, Inc., a corporation, respectfully shows to the court: 

1. That the petitioners are all corporations, incorporated 
under the laws of the State of New York, and maintain 
their principal places of business and their offices in the 
City of New York, State of New York, and file this petition 
in their own behalf. 

2. That the petitioner New York Warehouse, Wharf and 
Terminal Association, Inc. is a membership corporation 

organized under the membership laws of the State 

2 of New York, and all of the petitioners hereinafter 
mentioned are members of and associated with the 

said New York Warehouse, Wharf and Terminal Asso¬ 
ciation, Inc., and it is the purpose, intent and design of 
the said New York Warehouse, Wharf and Terminal As- 
sociaion, Inc., to perform such acts and to engage in such 
activities as will aid and benefit the members associated 
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GEORGE H. DERN, SECRETARY OF WA^ 

with it in the lawful and proper use of their properties 
and in the lawful and proper conduct of theiri business. 

3. That the petitioner Bush Terminal Company is a cor¬ 
poration organized under the laws of the !$tate of New 
York, owns and operates extensive warehouse and pier 
property in the Borough of Brooklyn, County of Kings, 
New York City and State, said property consisting of eight 
piers, one hundred and five warehouses, sixteen Loft Build¬ 
ings comprising 7,772’,784 square feet of storage space; and 
that during the year 1931 petitioner was tax^d in respect 
to its property holdings and as the result of its operations, 
by the United States, the State of New York, and the City 
of New York, in an aggregate sum of $1,369,7^2.30. 

4. That the petitioner New York Dock Company is a cor¬ 
poration organized under the laws of the State of New 
York and owns and operates extensive pier 'property in 
the Borough of Brooklyn, County of Kings, New York 
City and State, consisting of thirty-four piers, pne hundred 
and five warehouses, comprising 3,700,000 square feet of 
storage space, and sixty-eight Manufacturing’ Buildings; 
and that during the year 1931 petitioner was faxed in re¬ 
spect to its property holdings and as the rpsult of its 
operations, by the United States, the State of New York, 
and the City of New York, in an aggregate sum of $895,- 
995.69. 

5. That the petitioner Beard’s Erie Basin, line, is a cor¬ 
poration organized under the laws of the State of New 
York and owns and operates extensive warehouses and 
docks in the Borough of Brooklyn, County of Kings, New 
York City and State, consisting of five piers, twenty-eight 
warehouses, comprising 778,760 square feet of storage 
space; and that during the year 1931 petitioner was taxed 
in respect to its property holdings and as the result of its 
operations, by the United States, the State of New York, 
and the city of New York, in an aggregate sun of $192,- 
996.02. 

6. That the petitioner American Dock Company is a cor¬ 
poration organized under the laws of the Sti}te of New 

York and owns and operates extensive Warehouses 
3 and piers located in the Borough of Richmond, 
County of Richmond, New York City ^nd State, 
consisting of four piers, thirty-eight warehouse^, compris¬ 
ing 816,000 square feet of storage space; and tjiat during 
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the year 1931 petitioner was taxed in respect to its prop¬ 
erty holdings and as the result of its operations, by the 
United States, the State of New York, and the City of 
New York, in an aggregate sum of $42,000.00. 

7. That the petitioner Pouch Terminal, Inc. is a corpora¬ 
tion organized under the laws of the State of New York 
and owns and operates extensive warehouses and piers in 
the Borough of Richmond, County of Richmond, New York 
City and State, consisting of three piers, twenty-three 
warehouses, comprising 460,000 square feet of storage 
space; and that during the year 1931 petitioner was taxed 
in respect to its property holding- and as the result of its 
operations, by the United States, the State of New York, 
and the Citv of New York, in an aggregate sum of 
$61,000.00. 

8. That the respondent, Patrick J. Hurley, is a citizen 
of the United States, is officially residing in the District of 
Columbia and holds the office of Secretarv of War of the 

mt 

United States and is sued in such capacity. 

9. That the United States Government during, to-wit, the 
year 1918, purchased a certain property commonly called 
the Port Newark Army Supply Base and constructed 
thereon very extensive warehouses as a terminal storage 
space for the handling of large quantities of supplies in 
and around the Port of New York en route to shipment 
overseas to the American Expeditionary Forces; said prop¬ 
erty consists of approximately 136 acres and affords a 
storage spaec of approximately 2,270,218 square feet; that 
said property is not now used for army purposes, has been 
declared surplus property, but is under the control and 
jurisdiction of the Secretary of War; that the Secretary 
of War lias no authority either to sell or lease said prop¬ 
erty or any other surplus property under his control and 
jurisdiction except as specifically authorized by Acts of 
Congress, and has no authority whatsoever to set up and 
establish an operating agency to operate said property or 
to enter into an agreement with a person or a corporation 
to operate said property, which person or corporation is, 
from the gross receipts to be derived from the operation, 
to pay all and every expense of operation including salaries 
of officers, pay of personnel, wages of laborers, advertising, 
membership of personnel in trade and commerce associa- 
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tions, entertainment of customers and prospective 
4 customers, postage, etc. 

10. That on, to-wit, the 30th day pf November 
1926, Hanford MacNider, then Assistant Secretary of War, 
acting for the Secretary of War, entered into an alleged 
lease agreement with the Mercur Trading Corporation, a 
corporation, by which the Secretary of War,'acting under 
the alleged authority of the Act of Congress approved 
July 11, 1919, (41 Stat. 129), and in Consideration of $1.00 
per annum as rent and of the performance of the covenants 
and conditions contained in said agreement oil the part of 
the said Mercur Trading Corporation, agreed to lease the 
above described property for a period of ten years be¬ 
ginning at twelve o’clock noon November 27, *1926, but 
revokable at the will of the Secretary of War or by the 
Mercur Corporation upon its giving to the Secretary of 
War three months’ notice in writing of its election to 
cancel said lease; the arrangement entered into was not 
in fact or in law a lease arrangement but was in fact and 
in law an operating arrangement; that said agreement pro¬ 
vided that “the above described property is to be operated 
and used by the Lessee for terminal, storage warehouse 
and/or manufacturing purposes, with the right hereby 
granted to the Lessee to sub-let such portion or portions of 
said property as it may see fit upon terms ainfl conditions 
not inconsistent with the provisions of this l^»ase”. The 
agreement further provided that the Mercur Corporation 
should operate t lie property for terminal, storage warehouse 
and/or manufacturing purposes and should charge against 
the gross revenue collected all operating expenses thereof 
including office expenses, overhead, wages, salaries, insur¬ 
ance premiums and depreciation on equipment furnished 
by the Mercur Corporation, that the money remaining 
thereafter should be disposed of as follows: 95% in mak¬ 
ing, under the general supervision of the Quartermaster 
General or his duly authorized representative, such better¬ 
ments, repairs and renewals to and upon the said prop¬ 
erty as the Quartermaster General or his duly authorized 
representative shall from time to time direct qr approve; 
that the remaining 5% shall be the property of the Mer¬ 
cur Corporation; a copy of said agreement, marked “Pe¬ 
titioners’ Exhibit A” is hereto attached and rqade a part 
hereof. The said property and improvements thereupon 
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cost the United! States Government approximately $11,- 
000,000; that petitioners are advised, informed and be¬ 
lieve and therefore aver, that the Mercur Corporation is 
a corporation with a capital of only $10,000; that the said 
Mercur Corporation, after execution of the aforesaid agree¬ 
ment, took possession of and began to operate the 
5 said premises for terminal and storage and ware¬ 
house purposes. 


11. That on, to-wit, the 20th day of January, 1927, said 
Hanford MacNider, then Assistant Secretary of War, act¬ 
ing for the Secretary of War, entered into what is termed 
to supplemental agreement with the Mercur Corporation, 
wherein reference was made to the aforesaid agreement 
of November 27, 1926, with the Mercur Trading Corpora¬ 
tion, and it was further recited that the Mercur Corpora¬ 
tion was negotiating a contract for the storage of a large 
amount of sugar in said property, the aggregate receipts 
from which would amount to approximately $1,000,000 in 
two and one-half years, and that an expenditure of $200,000 
for repairs was necessary in order to provide suitable 
facilities for the storage of said sugar under said con¬ 
tract, and that 95% of the net receipts authorized to be 
expended for betterments, repairs and renewals as pro¬ 
vided for in the original agreement was not sufficient to 
provide necessary facilities for the storage of said sugar; 
that the Mercur Corporation was willing to make neces¬ 
sary repairs in order to secure the facilities required for 
said storage on condition that it be permitted to deduct 
the cost thereof, not to exceed $200,000, from the storage 
charges to be paid to the Mercur Corporation under the 
terms of its contract for said storage of sugar, provided 
that the said Mercur Corporation should not be disturbed 
in its use of said storage facilities until it had received 
said storage charges under the terms of said contract in 
the amount of $400,000, and provided further that it should 
be permitted to retain 10% instead of 5% of the monies 
remaining from the first $400,000 received under said con¬ 
tract for the storage of sugar, after the payment of oper¬ 
ating charges connected therewith as provided in the origi¬ 
nal agreement; that it was mutually agreed that the agree¬ 
ment of November 27, 1926, be amended to carry out the 
foregoing purposes and the United States Government 
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I 

specifically agreed not to exercise its option to revoke said 
lease prior to September 1, 1929; a copy of which agree¬ 
ment is marked “Petitioners’ Exhibit B” and is hereto 
attached and made a part hereof. That after the execu¬ 
tion of said agreement the said Mercur Corporation con¬ 
tinued to occupy the said premises and to operate the same 
for terminal and storage warehouse purposes. 

12. That thereafter, on, to-wit, the 21st day of March, 
1927, Hanford MacXider, then Assistant Secretary of War, 
acting for the Secretary of War, entered into an agreement 
with the said Mercur Corporation, which said agreement 
was entitled Second Supplemental Agreement, which agree¬ 
ment referred to the said alleged lease agreement 
6 of November 27, 1926, and the said supplemental 
agreement of January 20, 1927, and recited that the 
expenditure of the said $200,000 would not provide neces¬ 
sary facilities for the storage of the full amojmt of 150,000 
tons as provided for in a contract for sugajr storage en¬ 
tered into by the Mercur Corporation and a| third party, 
that it was estimated that an expenditure of |an additional 
$150,000 could be advantageously made in orcfer to furnish 
additional facilities for the handling of said sugar and 
other business on the leased premises by the Mercur Cor¬ 
poration; that the Mercur Corporation was willing to 
spend an additional sum of $150,000 in the making of 
betterments, repairs and renewals necessary in order to 
provide such facilities; the parties therefore mutually 
agreed that the said agreements of November 27, 1926 and 
January 20, 1927, be amended and modified so that the 
said Mercur Corporation would be authorized to expend 
$150,000 in addition to the above mentione4 $200,000 in 
the making of betterments, repairs and renewals to the 
Port Newark Army Supply Base; that the Mercur Cor¬ 
poration might retain 10 r /c upon the first $700,000 received 
from the storage of sugar; that the money advanced by 
the Mercur Corporation should be repaid to it from the 
portions of money coming due to the United States Gov¬ 
ernment, either from the storage of sugar or from the 
other business conducted at the base; a copy of said agree¬ 
ment, marked “Petitioners’ Exhibit C”, is hereto attached 
and made a part hereof, that after the execution of said 
agreement the said Mercur Corporaiton continued to oper- 



8 


UNITED STATES OF AMERICA ET AL. VS. 


ate the said property for terminal and storage warehouse 
purposes. 

13. That thereafter, on, to-wit, the 27th day of May, 1927, 
the said Hanford MacNider, then Assistant Secretary of 
War, acting for the Secretary of War, entered into an 
agreement with the said Mercur Corporation, which agree¬ 
ment was referred to as the Third Supplemental Agree¬ 
ment and which referred to the said agreements of No¬ 
vember 27, 1926, January 20, 1927, and March 21, 1927, 
and recited that it was necessary to expend a further sum 
not to exceed $100,000 to complete making the betterments, 
repairs and renewals required for the handling of the busi¬ 
ness of the said Mercur Corporation at the Port Newark 
Army Supply Base, that the said Mercur Corporation was 
willing to expend said $100,000 and the said parties did 
mutually agree that the three aforesaid agreements be 
further amended so as to authorize the said Mercur Cor¬ 
poration to expend a sum not to exceed $100,000, in addi¬ 
tion to that theretofore authorized by said agreements, in 

the making of betterments, repairs and renewals to 
7 said property, that in consideration of the expendi¬ 
ture of said monev the Government agreed that the 
Mercur Corporation might retain 10% upon the first 
$900,000 received from the storage of sugar after deduct¬ 
ing the operating charges for the handling of said sugar 
or from other income from said business which would 
accrue to the United States Government; a copy of said 
agreement, marked “Petitioners’ Exhibit D” is hereto at¬ 
tached and made a part hereof; that after the execution 
of said agreement the said Mercur Corporation continued 
to occupy said property and to operate it for terminal stor¬ 
age and warehouse purposes. 

14. That on February 7, 1927, the Mercur Corporation 
entered into an agreement with one W. R. Craig & Com¬ 
pany, hereinafter referred to as Craig & Company, for the 
storage of sugar by the said Mercur Corporation for the 
said Craig & Company, which agreement provided for the 
rates to be charged by the Mercur Corporation for the 
storage of sugar owned by the said Craig & Company and 
also for the storage of sugar owned by other parties, and 
provided that portions of the charges made to other par¬ 
ties for the storage of sugar by the Mercur Corporation 
should be for the benefit of the said Craig & Company, in 
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I 

the nature of secret rebates to the said Craig & Company. 
As one of the essential things to be done pursuant to said 
contract and also pursuant to the contracts for the im¬ 
provement of said property, which contracts are herein¬ 
after referred to, in order to secure the storage of a large 
quantity of sugar, was that the said Mercur Corporation 
should secure a license from the New York Coffee and 
Sugar Exchange to store sugar for its customers, which 
license was thereafter secured. Thereafter it! was brought 
to the attention of the New York Coffee and Sugar Ex¬ 
change that there existed a secret contract between the 
Mercur Corporation and Craig & Company providing for 
rebates to Craig & Company and also providing for the 
giving of secret information by Mercur Corporation to 
Craig & Company, neither of which rights or benefits was 
afforded to any other member of the New York Coffee and 
Sugar Exchange, and that as a result of this contract and 
other violations of the rules of the New Yorlt Coffee and 
Sugar Exchange by the Mercur Corporation the New York 
Coffee and Sugar Exchange revoked the license of the 
Mercur Corporation to store sugar for its customers and 
such license still remains revoked. The Mercur Corpora¬ 
tion being not a lessee but an operating agency for the 
War Department, the War Department itself thus engaged 
in secret rebates and improper practices. A copy of the 
agreement of February 7, 1927, between Craig & Com¬ 
pany and the Mercur Corporation is filed herewith 
8 and made a part hereof, marked “Petitioners’ Ex¬ 
hibit E”. This contract made with the approval of 
the War Department, contained clauses which were par¬ 
ticularly objectionable to the New York Coffee and Sugar 
Exchange. One of the clauses of this lease provides “The 
warehouse agrees to furnish Craig promptly in writing 
information on all sugar stored with it by others, giving 
name, storage date, vessel, gross weight, and Whether bulk 
or lots”. In reference to this provision, A. M. Walbridge, 
representing the New York Coffee & Sugar Exchange, Inc., 
testified before the Committee on Military Affairs of the 
House of Representatives as follows: “In other words, 
he has access to information the other members of the 
Exchange do not have access to. We can get the total 
amount "of sugar stored there, they are required to furnish 
that, but he gets other information as to what other com- 
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petitors in the business are doing”. Section 6 of Para¬ 
graph 15 of this contract provides: “It is the intent of 
this agreement that the Warehouse shall receive and re¬ 
tain for sugar storage the base rates, and that all amounts 
collected by the Warehouse in excess of such base rates 
are to be paid over to Craig, in consideration of Craig’s 
guarantee, regardless of from whom such storage is col¬ 
lected. Excepting on sugar delivered to others than Craig, 
on Exchange lots, on which 50* ton tariff rates are collected 
by the Warehouse, the Warehouse shall retain one-half of 
the difference between such rates and the base rates after 
the first month in the case of sugar turned over in store, 
and after the second month in the case of sugar delivered 
ex ship—both of these provisions applying regardless of 
whether the deliverv shall have been made bv Craig or bv 
any other party. It is further agreed, that where sugar 
is acquired or reacquired by Craig in store, the Ware¬ 
house shall retain net only the base rates, paying over to 
Craig the difference between the base rates and all amounts 
collected”. In reference to this particular clause and the 
above quoted provision in reference to discriminatory in¬ 
formation, Mr. Walbridge testified as follows: “Those 
clauses were absolutely objectionable to the Committee. 
We considered that if the contract was 0. K.’d bv the War 
Department permitting surreptitious rates and discrimina¬ 
tory rates and all kinds of privileges, it was objectionable. 
We would never countenance giving a privilege to any 
warehouse with such a contract as that.” Thereafter, on 
May 24, 1928, the Mercur Corporation and Craig & Com¬ 
pany entered into another contract which provided for the 
storage of sugar up to November 1, 1931. 

15. That in order to protect the Mercur Corporation and 
to prevent the ouster by the Government of said 
9 Craig & Company and other parties with whom the 
said Mercur Company might enter into contracts, a 
fourth supplemental agreement was entered into on, to-wit, 
the 8th dav of March, 1928, bv C. B. Bobbins, then Assist- 
ant Secretary of War, on behalf of the Secretary of War, 
and the said Mercur Corporation, which agreement re¬ 
ferred to the said original agreement of November 27, 
1926, and the above mentioned supplements thereto, and 
recited that the said United States had agreed by the terms 
of said agreements that it would not exercise its option to 


11 


GEORGE H. DERN, SECRETARY OF W^R. 

revoke the said agreements prior to September 1, 1929, 
and further recited that certain betterments ljad been made 
by the said Mercur Corporation; and thereafter the par¬ 
ties to said agreement agreed that said original agreement 
of January 20, 1927, and amendments theretb hereinabove 
specifically referred to, be further amended!by which the 
rights of the United States to sell the said plremises, how¬ 
ever subject to the rights of the Mercur Corporation under 
said original lease as amended, are recognized. It was fur¬ 
ther agreed that in the event the said premises be sold 
on or before September 1, 1929, that all sub-leases and 
agreements for the use by third parties of! any portion 
of the above mentioned premises be recognized by said pur¬ 
chasers up to and including August 31, 1931; that the said 
Mercur Corporation agreed to keep the premises in good 
repair; that the said Mercur Corporation was permitted 
to charge against the gross revenues collected from all 
sources, all operating expenses, depreciation, etc.; that 
50% of the remainder of said income should be applied 
to the making of betterments and the remaining 50% from 
all sources should be applied by the Mercur[ Corporation 
towards reimbursing itself for advances m^de by it to¬ 
gether with interest at 5% on the monev advanced bv said 
Mercur Corporation; that after reimbursement of the Mer¬ 
cur Corporation, 10% should be paid to Mercur Corpora¬ 
tion and 90% should be expended in making such better¬ 
ments and repairs as the Quartermaster General might di¬ 
rect. A copy of said contract, marked “Petitioners’ Ex¬ 
hibit F” is hereto attached and made a part (hereof; that 
after the execution of said agreement said Mercur Cor¬ 
poration continued to occupy and operate said premises for 
terminal, storage and warehouse purposes. 

16. That thereafter, on, to-wit, the 30th day of Decem¬ 
ber, 1930, F. H. Payne, Assistant Secretary of War, acting 
for the Secretary of War, entered into an agreement with 
the Mercur Corporation, which agreement was termed the 
Fifth Supplemental Agreement; said agreement refers to 
the original agreement of November 27, 1926, and 
10 the supplemental agreements of January 20, 1927, 
March 1, 1927, May 27, 1927, and March 8, 1928, 
said agreement recited that by said original agreement and 
said supplements the rights of occupancy by tjiird parties 
under all sub-leases were to be recognized by ihe lessor to 
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and including August 31, 1931, that the Mercur Corpora¬ 
tion had no authority to grant leases beyond August 31, 
1931, that it was desired to give this right and it was 
agreed that the Government will not revoke the said origi¬ 
nal agreement and supplements thereto prior to August 
31, 1936, except,i (a) in case of a national emergency; (b) 
in case of the sale of the property; (c) in case the Mercur 
Corporation shall fail or refuse to comply with the terms 
of the agreements; and that in the case of a revocation 
of the agreement by reason of the sale of the property 
by the Government or in the event of the failure on the 
part of the Mercur Corporation to comply with the terms 
of the agreement, the United States and its successors 
agree to recognize, up to and including August 31, 1936, 
the rights of occupancy by third parties under agreements 
for the use by such third parties of any portion or por¬ 
tions of the leased premises entered into by the Mercur 
Corporation with such third parties; that under the prior 
leases the said Mercur Corporation had entered into an 
agreement containing provisions that a third party should 
share and participate in the profits or income from the 
rental and storage payments made by other parties, and 
this said supplemental agreement provided against the 
making of any such further arrangement or agreements; a 
copy of said agreement, marked “Petitioners’ Exhibit G”, 
is hereto attached and made a part hereof; that after the 
execution of said lease the said Mercur Corporation con¬ 
tinued to occupy and use said premises for terminal, stor¬ 
age and warehouse purposes and continues up to this time 
to occupy and so use said premises. 

17. That all of the money advanced by Mercur Corpora¬ 
tion for betterments and repairs has now been repaid to 
it; that pursuant to the original agreement as modified by 
the first, second; and third supplemental agreements, the 
Mercur Corporation was only entitled to reimburse itself 
for expenditures 1 up to September 1, 1929, that the opera¬ 
tion had been so conducted that on said date the Mercur 
Corporation had not been reimbursed for all of its ex¬ 
penditures, that there was still due $135,648.50, that under 
said agreements the Secretary of War had the power and 
it was his duty to cancel said agreements; that neverthe¬ 
less he permitted the said Mercur Corporation to continue 
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to reimburse itself bevon# said date aid finally, on, 
11 to-wit, March 30, 1930, there was repaid to Mercur 
Corporation the full sum advanced by ijt. 

18. That the aforesaid purported agreements and each 

of them are null and void and do not constitute a lawful 

lease or license whereby or whereunder the said Mercur 

t * 

Corporation has obtained any lawful right tq the use and 
occupancy of the said Newark Army Base, or any portion 
of the premises and property described in ^he aforesaid 
agreements, in that the said agreements are riot proper in 
form or substance, and that the same were concluded by 
the Secretary of War through the agency of several As¬ 
sistant Secretaries of War without authority in law, in 
negation of statutes and acts of Congress to the contrary 
providing, to the substantial damage and detriment of pe¬ 
titioners herein, in the manner and in the respects herein¬ 
after set forth. [ 

19. That the agreements are invalid in that the agree¬ 
ment referred to in Paragraph 10 supra, and the several 
agreements supplemental thereto referred to in! Paragraphs 
11 to 16 inclusive supra, do not comply with tlje provisions 
of Section 22 of Title 41, United States Code, in that there 
is lacking therefrom an express condition that no member 
of or delegate to congress shall be admitted to anv share 
or part of any such contract or agreement, or to any benefit 
to arise therefrom, and that by reason of said omission 
the aforesaid agreements are invalid. 

20. That the agreement described in Paragraph 10 supra 


longer than 
upplemental 
graphs, spe- 


purported to be a lease for a term and period 
five years in duration, and that the several s 
agreements referred to in the succeeding para 
cificallv the agreement referred to in Paragraph 16 supra, 
purported to conclude and reaffirm an agreement of lease 
for a period or term of more than five years. 

21. And that the said agreement referred 
graph 16 purported to conclude an agreement 
revocable at will by the Secretary of War for a period or 
term of more than five years, all without authority in law 
and in violation of the statutes of the United States. 

22. That the aforesaid agreements are invalid and void 
in that they provide for the expenditure of moneys at the 
direction of others than officials of the United States Gov- 


to in Para- 
of lease not 
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ernment upon Government buildings without specific au¬ 
thorization therefor, and without advertising for bids as 
provided and required by law. 

23. That the Comptroller General of the United States 
has recently, on, to wit, July 15, 1932, rendered a decision 
declaring the original contract and supplements thereto 
illegal and void and without foundation. 

12 24. That under and pursuant to the terms of the 

aforesaid agreements the respondent concluded with 
the said Mercur Corporation an arrangement which was 
not in fact or in law a lease of property; and that the 
statutory authority referred to in Paragraph 10 hereof, 
and recited by the respondent as the authority for the 
agreement in that paragraph referred to, extended to the 
respondent the right only to lease property. The afore¬ 
said agreements constitute and appoint Mercur Corpora¬ 
tion as an operating agency to operate said property, pay 
all expenses of operation, and then to divide the profits, 
if any, between the United States and Mercur Corporation. 

25. That by the device of the aforesaid unlawful and in¬ 
valid agreements, and through the agency of the purported 
lessee thereunder, the Mercur Corporation, the respondent 
is engaged on behalf of the United States in the business 
of wharfinger and warehouseman, and in the commercial 
operation of docks, wharves, warehouses, and industrial 
building units; and that by reason of the amount of the 
payment provided by said agreements to be made to the 
United States by the Mercur Corporation, to wit, one dol¬ 
lar per year, and by reason of the sovereign liberty of the 
United States in its independence in acting on behalf of 
the several states and of the citizens and taxpayers of 
those states, the business conducted bv the Mercur Cor- 
poration jointly with, and on behalf of, the United States 
at the said Port Newark Army Base, is conducted without 
relation to the cost and expense entailed in rendering the 
services and in providing the facilities rendered and pro¬ 
vided and sold to others; and the said business and opera¬ 
tion is not conducted on a commercial basis, that is to say, 
on a basis where there is a direct relationship between cost 
and price, and where profit or income on principal invest¬ 
ment is a matter of influence in determining the price. 

26. That the petitioners herein are engaged in the busi¬ 
ness of warehousing and in the operation of docks, wharves, 
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industrial and other terminal properties as, and to the 
extent, above set forth within the Port of New York; and 
that the petitioners are engaged in, and have been for 
many years engaged in such business, which is the same 
business as that in which the Mercur Corporation, jointly 
with and on behalf of the respondent, is engaged. The 
operation of the said Newark Army Base by Mercur Cor¬ 
poration, jointly with and on behalf of the Respondent is 
in open and direct competition with tl|e operations 
13 of the petitioners herein. The Port Newark Army 
Base is located within the area prescribed by Fed¬ 
eral statutes, and by treaty between the States of New 
York and New Jersey, as the Port of New York, within 
which area all of the petitioners’ properties hereinabove 
described are located as well. Ships, freights, cargoes, stor¬ 
age business of all kinds, and industrial tenants, are so¬ 
licited by both your petitioners and by Menhir Corpora¬ 
tion, and especially in the storage of commodities, raw 
Cuban sugar, for instance, the same consignments are so¬ 
licited by your petitioners and by the Mercur Corporation. 
Mercur Corporation in competition and in thj? exercise of 
competitive practices has obtained business and particu- 
larlv goods for storage a wav from and to the substantial 
detriment of your petitioners. 

27. That in the premises and by reason of the circum¬ 
stances above described such competition isj unfair and 
prejudicial to your petitioners, and in violation of the 
rights and privileges extended to them linger the law; 
that in engaging on behalf of the Uinted States and as 
the operating agent of the respondent in unfair trade 
practices, the Mercur Corporation cannot be separated or 
distinguished from the respondent in respect to the in¬ 
terest involved, except in so far as such interest is pro- 
rated in the percentages set forth in the agreement. 

28. That under date of June 7, 1932, thesej petitioners, 
through their representatives, wrote to the Secretary of 
War, asking and demanding that he cancel said| agreements, 
a copy of which letter, marked “ Petitioners’ I Exhibit I”, 
is hereto attached and made a part hereof; tjiat the Sec¬ 
retary of War, on, to-wit, June 29, 1932, wrbte said pe¬ 
titioners, through their representatives, declining and re¬ 
fusing to cancel said agreements, copy of which letter is 
hereto attached, marked “Petitioners’ Exhibit J”, and 
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made a part hereof; that said agreements are without any 
authority in law, are illegal and void; that the act of re¬ 
spondent in failing to cancel said agreements is entirely 
without authority of law; that respondent’s act in refus¬ 
ing to cancel said agreement and to protect the rights and 
interests of these petitioners is illegal, arbitrary, capricious 
and void and contrarv to law and the Acts of Congress gov- 
erning the leasing of public property, and that the act of 
cancelling said agreements is an act purely ministerial in¬ 
volving no discretion by respondent whatsoever. 

14 Wherefore, the premises considered and there 
being no other adequate remedy available, petition¬ 
ers pray: 

1. That a writ of mandamus may issue to respondent 
commanding and directing him to cancel the said agree¬ 
ments and each and every one of them and to the end 
that all necessary proceedings be had to effect said can¬ 
cellation of each and every of said agreements and con¬ 
tracts, and to the further end that all necessary proceed¬ 
ings be had to eject and dispossess the said Mercur Cor¬ 
poration from its unlawful occupancy of the said premises 
described as Port Newark Army Base, and to the end that 
all necessary proceedings he had to cause the respondent 
through the instrumentality of the said Mercur Corpora¬ 
tion to desist from the commercial operation of the said 
Port Newark Army Base, and from there conducting the 
business of warehousing and storage and from there acting 
as a private wharfinger. 

2. For such other and further relief as to the court may 
seem meet and proper. 

NEW YORK WAREHOUSE, WHARF AND 
TERMINAL ASSOCIATION, INC., 

By WALTER F. FIRTH, 

President, 

BUSH TERMINAL COMPANY, 

By S. C. BLACKISTON, 

Vice-President. 

NEW YORK DOCK COMPANY, 

By J. G. TILLY, 

. President. 

BEARD’S ERIE BASIN, INC., 

By WALTER F. FIRTH, 

Vice-President. 
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15 AMERICAN DOCK COMPANY, 

By A. C. POUCH, Pres. 

POUCH TERMINAL INC., 

Bv A. C. POUCH, Pres . | 

HILL, ROSS & HILL, 

By JOHN PHILIP HILL; 

Bv FRANCIS W. HILL, Jr.; 

By ROBERT F. COGSWELL, 

Transportation Building, 

Washington, D. C.; 

HARPER A. HOLT, 

90 Broad Street, New York, N. Y., 

Attorneys for Petitioners. 

City of New York, 

State of New York, ss: 

I, S. C. Blackiston, being first duly sworn,! deposes and 
say that I am Vice-President of Bush Terminal Co., one 
of the petitioners herein, which petitioners ^ire united in 
interest and have pleaded together in the foregoing and 
annexed Petition for Mandamus signed by me ( as an officer 
of Bush Terminal Co.; that I have read the f>aid Petition 
and Mandamus and knoww the contents thereof, and that 
I verily believe the facts therein stated to be true. 

S. C. BLACKISTON. 

i 

Subscribed and sworn to before me this 25 |day of July, 
1932. 

’ Iseal.] AUGUST A. WIC 

Notary Public in and fqr the 

City and State Aforesaid. 

Notary Public, Bronx County. 

16 Petitioners’ Exhibit “A”, 

Wqm. 26 
Lease. 

Port Newark, A. S. B., New Jersey. 

Mercur Trading Corp. 

Executed Nov. 30, 1926. 

17 This lease, made between the Secretary of War, 
party of the first part, hereinafter called the Lessor, 

2—5987a 

i 

i 

i 
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and the Mercur Trading Corporation, party of the second 
part, hereinafter called the Lessee, witnesseth that: 

Whereas, it is in the interest of the United States to 
lease the premises known as the Port Newark Army Sup¬ 
ply Base, situated in the City of Newark and State of New 
Jersey, and hereinafter more specifically described, on 
such terms and conditions as will assure the same being 
kept in repair; 

Now, therefore, the Secretary of War, under and by 
virtue of the authority conferred on him by the Act of 
Congress approved July 11, 1919 (41 Stat. 129), and in 
consideration of the payment by the Lessee of One ($1.00) 
Dollar per annum as rent, and of the performance of all 
the covenants and conditions hereinafter contained and set 
forth to be kept and performed by the Lessee, does hereby 
lease to the Lessee, for a period of ten (10) years, begin¬ 
ning at 12:00 o’clock, Noon, November 27th, 1926, but re¬ 
vocable at the will of the Secretary of War, or by the 
lessee upon its giving to the Secretary of War three (3) 
months’ notice in writing of its election to cancel this lease, 
the following described property known as the Port New¬ 
ark Army Supply Base, New Jersey: 

Beginning at a point in the westerly line of Avenue R, 
distant fifty (50) ifeet westerly, measured at right angles 
from the center line of said Avenue R, said beginning point 
being also in the northerly line of the ship channel, as 
dredged by the City of Newark, distant three hundred and 
fifty (350) feet northerly measured at right angles, from 
the center line of Peddie Street; thence (1) running par¬ 
allel to Peddie Street and distant three hundred fifty (350) 
feet northerly, measured at right angles from the center 
line thereof on a course north sixty five degrees, thirty- 
seven minutes and five seconds west (N. 65° 37' 5" W.), 
a distance of one thousand, nine hundred ninety-four feet 
and ninety-three one-liundredths of a foot (1994.93); thence 
(2) at right angles to the first course south twenty-four 
degrees twenty-two minutes and fifty-five seconds west 
(C. 24° 22’' 55" W.) a distance of fifteen (15) feet, to a 
point distant three hundred and thirty-five (335) feet 
northerly, measured at right angles from the center line 
of Peddie Street; thence (3) parallel with the first course 
north sixty-five degrees, thirty-seven minutes and five sec- 
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onds west (N. 65° 37' 5" W.) a distance of one 
18 thousand eight hundred and five feet and fifty-three 

one-hundredths of a foot (1805.53) to a point dis¬ 
tant two hundred and seventy feet and nineteen one-hun¬ 
dredths of a foot (270.19) easterly, measured at right 
angles from the center line of the right of[ way of the 
Newark and Elizabethport Branch of the Central Railroad 
Company of New Jersey; thence running ( 4 ) parallel to 
said center line of the right of way and distant two hun¬ 
dred and seventy feet and nineteen one-hundredths of a 
foot (270.19), easterly, measured at right angles there¬ 
from, north twenty-seven degrees, forty-nine minutes and 
fifty-five seconds east (N. 27° 49' 55" E.) s, distance of 
one thousand four hundred and ninety-two fecit and ninety 
one-hundredths of a foot (1492.90); thence (5) on a course 
north seventy-one degrees six minutes anci twentv-five 
seconds east (N. 71° 6' 25" E.) one hundred and forty- 
five feet and sixty-one one-hundredths of a foot (145.61) 
to a point in the southerly line of Port Street; (the term 
“Port Street” being used herein for purposes of descrip¬ 
tion only); said point being also distant ofie thousand 
nine-hundred and twenty-five feet (1925) northerly; meas¬ 
ured at right angles from the center line of P^ddie Street; 
thence (6) along the southerly line of Port] Street and 
parallel to Peddie Street on a course south sixty-five de¬ 
grees thirty-seven minutes and five seconds east (S. 65° 
37' 5" E.) a distance of three thousand, six hundred and 
four feet and sixty-one one-hundredths of a fdot (3604.61) 
to a point in the westerly line of Avenue R distant fifty 
(50) feet westerly measured at right angles from the center 
line thereof; thence (7) along said westerly line of Avenue 
R. parallel to and distant fifty (50) feet westerly from the 
center line thereof, as established, on a cjourse south 
twenty-four degrees twenty-two minutes and nfty-five sec¬ 
onds west (S. 24° 22' 55" W.) a distance of ode thousand, 
five hundred and seventy five feet (1575) to jhe point or 
place of beginning . 

Containing one hundred and thirty-six acres and one hun¬ 
dred and seventy-one one-hundredths of an ac re (136.171) 
be the same more or less, as shown on the map attached 
hereto and made a part hereof; 

Together with all building-, utilities, and improvements 
located thereon, including the equipment showif on the list 
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hereto attached and marked “A”, and made a part hereof, 
the said equipment to be inventoried and verified by each 
of the parties hereto. 

The above described property is to be operated and used 
by the Lessee for terminal, storage warehouse and/or 
manufacturing purposes, with the right hereby granted to 
the Lessee to sublet such portion or portions of said prop¬ 
erty as it may see fit upon terms and conditions not incon¬ 
sistent with the provisions of this lease. 

19 This lease is granted to the Lessee subject to the 
following terms, covenants and conditions: 

1. So long as this lease shall remain in force the Lessee 
shall operate the said property for terminal, storage ware¬ 
house and/or manufacturing purposes. It will charge 
against the gross revenues collected all operating expenses 
thereof, including office expenses, overhead, wages, salaries, 
insurance premiums, and depreciation on equipment fur¬ 
nished by the lessee. The depreciation allowed on equip¬ 
ment shall be at the rate allowed bv the Federal Income 

* 

Tax authorities in similar cases. The money remaining 
shall be disposed of. as follows: 95% shall be expended in 
making, under the general supervision of the Quartermas¬ 
ter General, or his duly authorized representative, such 
betterments, repairs and renewals to and upon the said 
property as the Quartermaster General, or his duly au¬ 
thorized representative, shall from time to time direct or 
approve. The remaining 5% shall be the property of the 
Lessee; Provided , that the United States shall not be liable 
for any losses sustained or obligations incurred by the 
Lessee in connection with the operation, maintenance, re¬ 
newal, or repair of said property, and the Lessee hereby 
covenants and agrees to protect and save harmless the 
United States from any such liability. 

2. The lessee shall keep and maintain an accurate ac¬ 
counting system of all expenses incurred and revenue de¬ 
rived from the maintenance and operation of the property 
and shall render to the United States a monthly report 
showing the expenditures and receipts. 

3. The property herein leased and the accounts of the 
lessee shall be subject to inspection and supervision at any 
and all times by the Quartermaster General, or his duly 
authorized representative. 
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4. The lessee shall not make any changds other than 
minor repairs or alteration to the property demised under 
this lease, except with the written approval of the Quar¬ 
termaster General, or his duly authorized representative, 
under whose supervision the work shall he performed. 
20 5. No explosives or articles of highly inflammable 

nature, which might constitute a hazard, will be un¬ 
loaded or stored on any portion of the premises without 
permission in writing of the Quartermaster General, or his 
duly authorized representative. 

6. The lessee shall not store material so a^ to overload 
the floor capacity, having in mind the condition of the 
premises and the safe carrying load of floors. 

7. The lessee shall furnish fire insurance policies in the 
total amount of Two Hundred Fifty Thousand ($250,- 
000.00) Dollars, in good and responsible fire insurance 
companies to be approved by the Secretary of War, which 
policies shall make the United States beneficiary and be 
payable to the United States of America. 

8. The lessee shall carry such workmen’s compensation 
and public liability insurance as the laws of the State of 
New Jersey or the Quartermaster General, or his duly 
authorized representative, may from time to time require. 


9. The lessee shall furnish a performance bond in the 
sum of Ten Thousand ($10,000.00) Dollars, witji surety ac¬ 
ceptable to the Secretary of War, guaranteeing the faith¬ 
ful performance of this lease. 

10. The United States reserves the right t^ store the 
Government-owned property now on the pren|iises, other 
than the equipment on the list hereto attached and made a 
part hereof, marked “A”, the major portion of|which con¬ 
sists of so-called “German War Relics”, untill such time 
as the same can be removed by the United States, pro¬ 
vided, ho wever , that the Lessee may, subject I to the ap¬ 
proval of the Quartermaster General, or his dikly author¬ 
ized representative, relocate said property, of alny portion 
thereof, to any suitable part of the leased premises in the 
event the Lessee desires to use any portion of the premises 
on which the property is now stored. 

11. Any question or dispute which may arise under the 
terms of this lease shall be acted upon by the duly au¬ 
thorized representative of the Quartermaster Gen- 

21 oral. Should the Lessee desire to appeal from any 
decision, such appeal, in writing, shall be j submitted 
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within thirty (30) days from the date such question or dis¬ 
pute arises, to the Secretary of War, whose decision shall 
be final. 

Witness my hand and the seal of the War Department 
this 30th dav of November, 1926. 

(Sgd.) HANFORD MacNIDER, 

The Assistant Secretary of War. 


This lease is also executed by the Lessee this 27th day 
of November, 1926. 

(Sgd.) MERCUR TRADING CORPORA¬ 
TION, [seal.] 

(Sgd.) By WILBUR BRUNDAGE, 

Vice-President. 


A.ttest * 

(Sgd.) C. B. SELLARS, Secy. 



Mercur Trading Corporation. 


I, C. B. Sellars, Secretary of Mercur Trading Corpora¬ 
tion, a corporation duly organized and existing under the 
laws of the State of New York, do hereby certify that the 
following is a true and complete copy of a certain resolu¬ 
tion, duly adopted by the Board of Directors of said cor¬ 
poration at a special meeting duly called and assembled 
on the 1st day of December, 1926, at which meeting a 
quorum was present and at which meeting I was present 
and acted as Secretary, viz: 

“Resolved: That the action of the Vice-President of this 
corporation in executing and delivering, in the name and 
on behalf of this Corporation and under its corporate seal, 
a lease between this corporation and the Secretary of War, 
dated November 27th, 1926, covering certain real estate, 
buildings, and equipment, known as the Port Newark Army 
Supply Base, New Jersey, for a period of ten (10) years, 
be and hereby is ratified, confirmed, and approved, and that 
said lease, so executed and delivered, be and herebv is rati- 
tied, confirmed, and approved.” 


In witness whereof I have hereunto set my hand and 
affixed the corporate seal of said corporation, this 4th day 
of December, 1926. 

(Sgd.) C. B. SELLARS, 

Secretary. 
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23 List of Property at Port Newark Army Supply Base , 
New Jersey, Taken Over by the Mercur Trading 
Corporation, Lessee, on November &7, 1926. 

1 ea. Pot, lead. 

1 Brake, cornice. 

2 Cars, hand, medium, R. R. 

1 Machine, tinners, pipe forming. 

6 Trailers, dock, 3 wheel. 

83 Trucks, hand— (a) 54 trucks, 2 wheel; (b) 29 trucks, 
4 wheel. 

1 Forge, portable. 

I 4 4 blower. 

II 4 4 & blowers, belt driven. 

1 Machine, baling, hand power #30-S-16454. 

124 Axes, fire. 

1 Clamp, hose & ladder, on fire engine. 

1 Engine, fire, LaFrance, #50547. 

I 44 44 44 #5036S. 

10 Extinguishers, fire, Pyrene. 

II “ 44 Soda & Ash. 

3411 Ft. Hose, Fire, 2M>". 

1 pc. Hose, suction, on fire engine. 

1 ea. Ladder, extension on fire engine. 

145 Poles, fire. 

1 Nozzle, chemical, 1". 

2 Hooks, fire regulation. 

16 Reels, hose. 

1 Scale, Fairbanks, platform. 

1 Scale, Howe, platform. 

1 Heater, Hauk. 

6 Chairs, w/arms, straight back. 

4 Desks, flat top, 50". 

2 Desks, T. \V. 

1 Desk, flat top, 54". 

1 Safe, office, Mosler. 

4 Tables, Office, Oak. 

We hereby acknowledge receipt of the articles listed 
hereon for use exclusively on the premises kpown as the 
Port Newark Army Suppy Base, leased by is from the 
United States Government, covered by lease executed by 
us on the 27th day of November, 1926, and \ve agree to 
replace any of the articles that may be lost 6r damaged, 
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on request of the Quartermaster Supply Officer, New York 
General Intermediate Depot. 

MERCUR TRADING CORPORATION, 
(Sgd.) By 0. B. SELLARS, 

, Secretary & Treasurer , 

Lessee , 

Port Newark A. S. B., N. J. 

“A”. 


(Here follows drawing, side folio 24.) 

25 Standard Form No. 25; Approved by the President 

Nov. 19, 1926. 

Standard Governynent Form of Performance Bond 

(Construction or Supply). 

Know all men by these presents that we, Mercur Cor¬ 
poration, incorporated under the laws of the State of New 
York, as Principal, and Hartford Accident and Indemnity 
Company, incorporated under the laws of the State of 
Connecticut, as Surety, are held and firmly bound unto the 
United States of America, hereinafter called the Govern¬ 
ment: in the penal sum of ten thousand ($10,000.00) dol¬ 
lars lawful money of the United States, for the payment 
of which sum well and truly to be made, we bind ourselves, 
our heirs, executors, administrators, and successors, jointly 
and severally, firmly by these presents. 

The condition of this obligation is such that whereas 
the Mercur Trading Corporation entered into a certain 
lease hereto attached, with the Government, dated No¬ 
vember 27, 1926, for the occupation and use of the Port 
Newark Army Supply Base, Newark, New Jersey, and 
whereas the Mercur Corporation has become the succesor 
of the Mercur Trading Corporation and has assumed the 
obligations of said Mercur Trading Corporation, under 
said lease and whereas said lease was supplemented by 
three separate and distinct agreements dated January 20, 
1927, March 21, 1927, and May 27, 1927, respectively and 
executed by the Mercur Corporation and whereas the Mer¬ 
cur Corporation has agreed to obligate itself herein for 
the due performance of said lease and of the three sup¬ 
plementary agreements aforesaid, the four said agreements 
being hereinafter referred to collectively as the contract. 
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Now, therefore, if the principal shall well and truly per¬ 
form and fulfill all the undertakings, covenants, terms, con¬ 
ditions, and agreements of said contract during the origi¬ 
nal term of said contract and any extensions thereof that 
may be granted by the Government, with or without notice 
to the surety, and during the life of any guaranty required 
under the contract, and shall also well and truly perform 
and fulfill all the undertakings, covenants, terins, condi¬ 
tions and agreements of any and all duly authorized modi¬ 
fications of said contract that mav hereafter be 'made, no- 
tice of which modifications to the surety beiiig hereby 
waived, and if said contract is for the construction or re¬ 
pair of a public building or a public work within the mean¬ 
ing of the act of August 13, 1894, as amended iby act of 
February 25, 1905, shall promptly make payment to all 
persons supplying the principal with labor and materials 
in the prosecution of the work provided for in said con¬ 
tract, and any such authorized extension or modification 
thereof, then, this obligation to be void; otherwise to re¬ 
main in full force and virtue. 

In witness whereof the above-bounden parties havfc ex¬ 
ecuted this instrument under their several seals this 18th 
day of October, 1927, the name and corporate seal 
26 of each corporate party being hereto affixed and 
these presents duly signed by its undersigned repre¬ 
sentative, pursuant to authority of its governing body. 

In presence of— 

MERCUR CORPORATION, | 

15 Whitehall Street, 

City and State of New York , 
(Sgd.) By WILBUR BRUNDAGE, 

Vice-President. 

Attest: 

(Sgd.) FREDERICK H. STOKES, 

Secretary. 

HARTFORD ACCIDENT AND IN¬ 
DEMNITY COMPANY, | 

City of Hartford and State of Connecticut, 
(Sgd.) By JOHN M. SMITH, 

Resident Vice-President. 

Attest: 

(Sgd) G. P. FRIEDRICH, 

Resident Asst. Secretary. 


26 


UNITED STATES OF AMERICA ET AL. VS. 


The rate of premium on this bond is $15.00 per thousand. 

Total amount of premium charges, $150.00. 

(The above must be filled in by corporate surety.) 
27&28 Certificate as to Corporate Principal. 

I, Frederick H. Stokes, certify that I am the secretary 
of the corporation name.? as principal in the within bond; 
that Wilbur Brundage, who signed the said bond on be¬ 
half of the principal, was then Vice President of said cor¬ 
poration; that I know his signature, and his signature 
thereto is genuine; and that said bond was duly signed, 
sealed, and attested for and in behalf of said corporation 
bv authoritv of its governing body. 

(Sgd.) i FREDERICK H. STOKES. 

29 Instructions. 

1. This form shall be used for construction work or the 
furnishing of supplies, whenever a bond is required. 

2'. *The surety on the bond for any bid or for the per¬ 
formance of the contract may be any corporation author¬ 
ized bv the Secretarv of the Treasury to act as surety, or 
two responsible individual sureties. Individual sureties 
shall justify in sums aggregating not less than double the 
penalty of the bond. 

3. A firm, as such, will not be accepted as a surety, nor 
a partner for copartners or for a firm of which he is a 
member. Stockholders of a corporate principal may be 
accepted as sureties provided their qualifications as such 
are independent of their stock holdings therein. Sureties, 
if individuals, shall be citizens of the United States, except 
that sureties on bonds executed in anv foreign country, the 
Canal Zone, the Philippine Islands, Porto Rico, Hawaii, 
Alaska, or any possession of the United States, for the 
performance of contracts entered into in these places, 
need not be citizens of the United States, but if not citizens 
of the United States shall be domiciled in the place where 
the contract is to be performed. 

4. The name, including full Christian name, and resi¬ 
dence of each individual party to the bond shall be inserted 
in the body thereof, and each such party shall sign the bond 
with his usual signature on the line opposite the scroll 
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seal, and if signed in Maine, Massachusetts, or New Hamp¬ 
shire, an adhesive seal shall be affixed opposite the sig¬ 
nature. 

5. If the principals are partners, their individual names 
shall appear in the body of the bond, with the recital that 
they are partners composing a firm, naming it, and all the 
members of the firm shall execute the bond a$ individuals. 

6. The signature of a witness shall appear in the appro¬ 
priate place, attesting the signature of each individual 
party to the bond. 

7. If the principal or surety is a corporation, the name 
of the State in which incorporated shall be inserted in the 
appropriate place in the body of the bond, and said in¬ 
strument shall be executed and attested under the corpo¬ 
rate seal as indicated in the form. If the corporation has 
no corporate seal the fact shall be stated, in which case a 
scroll or adhesive seal shall appear following the corpo¬ 
rate name. 

8. The official character and authority of tlje person or 
persons executing the bond for the principal, if a corpora¬ 
tion, shall be certified by the secretary or assistant secre¬ 


tary, according to the form attached thereto. In lieu of 
such certificate there may be attached to the bond copies 
of so much of the records of the corporation as will show 
the official character and authority of the officer signing, 
dulv certified bv the secretary or assistant secretary, under 
the corporate seal, to be true copies. 

9. Each individual surety shall justify, under oath, ac¬ 
cording to the form appearing on the bond, before a United 
States commissioner, a clerk of a United Stages court, a 
notary public, or some other officer having Authority to 
administer oaths generally. If the officer hajs an official 
seal it shall be affixed, otherwise the proper certificate as 
to his official character shall be furnished. Where citizen¬ 
ship is not required, as provided in paragraph 3 of these 
Instructions, the affidavit may be amended accordingly. 

10. The certificate of sufficiency shall be signed by a 
judge or clerk of a court of record, a United States Dis¬ 
trict attorney or commissioner, or the president or cashier 
of a bank or trust company. 

11. The date of the bond must not be prior to the date of 
the instrument for which it is given. 
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30 Petitioners’ Exhibit “B”. 

Wqm. 26. 

ls£ Supplemental Agreement . 

Original Lease Dated Nov. 30, 1926. 

Executed January 20, 1927. 

Port Newark, A. S. B., New Jersey. 

Mercur Trading Corp. 

31 This supplemental agreement, made and entered 
into this 20th dav of January, 1927, bv and between 

the Secretary of War, hereinafter called the lessor, and 
the Mercur Corporation, of 15 Whitehall Street, New York, 
N. Y., organized and existing under the laws of the State 

of -, originally organized under the corporate name 

and title of the Mercur Trading Corporation, and having 
its principal offices and place of business at 15 Whitehall 
Street, New York, N. Y., hereinafter called the lessee, 
witnesseth: 

That, whereas, on November 27, 1926, a lease was en¬ 
tered into between the lessor and the Mercur Trading Cor¬ 
poration of the property known as the Port Newark Army 
Supply Base, Newark, New Jersey, for a period of ten (10) 
years beginning at 12 o’clock, noon, November 27, 1926, 
but revocable at the will of the Secretary of War, or by the 
lessee upon its giving to the Secretary of War three (3) 
months’ notice in writing of its election to cancel said lease. 

And whereas, the lessee bv the terms of said lease is 
obligated to operate and use said property for terminal 
storage warehouse and/or manufacturing purposes, and 
has the right to sublet such portion or portions of said 
property as it may see tit upon terms and conditions not 
inconsistent with the provisions of said lease; 

And whereas, under the terms of said lease ninety-five 
per cent (95%) of the money remaining, after charging 
against the gross revenues collected all operating expenses, 
as more specifically set forth in conditions 1, on page 3 of 
the lease, is to be expended in making such betterments, 
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repairs and renewals to and upon said property as the 
Quartermaster General shall direct or approvfe. 

And whereas, the lessee is negotiating for th|e storage of 
a large amount of sugar in said Army Base, the aggregate 
receipts from which will amount to approximately One Mil¬ 
lion Dollars ($1,000,000.00) in two and a half (2%) 
32 years, and whereas an expenditure of TKvo hundred 
thousand Dollars ($200,000.00) for repairs is neces¬ 
sary in order to provide suitable facilities for the storage 
of said sugar under said contract; 


And whereas, the 95% of the net receipts authorized to 
be expended for betterments, repairs and renewals, as pro¬ 
vided in the original lease, is not sufficient to provide the 
necessary facilities for the storage of said sugar; 

And whereas, the lessee is willing to make the necessary 
repairs in order to secure the facilities required for said 
storage on condition that it is permitted to deduct the cost 
thereof, not to exceed Two hundred thousand Dollars 
($200,000.00) from the storage charges to be paid to the 
lessee under the terms of its contract for said storage of 
sugar, provided that it is not disturbed in its ijise of said 
storage facilities until it has received storage changes under 
the terms of said contract in the amount of Fo^r hundred 
thousand Dollars ($400,000.00); and provided further, that 
it is permitted to retain 10% instead of 5% of t\ie moneys 
remaining from the first Four hundred thousand Dollars 
($400,000.00) received under said contract for ttie storage 
of sugar, after payment of the operating charges |connected 
therewith, as provided in the original lease; I 

And whereas, the increasing of the available facilities for 
storage at the Army Supply Base is in the interest of the 
lessor; . 

Now, therefore, in consideration of the premises and of 
the obligations hereinafter set forth, the parties hereto do 
hereby mutually covenant and agree that the said lease of 
November 27, 1926, be amended in the following particu¬ 
lars and in these respects only: 


1. As a further consideration for the performance by the 
lessee of all the obligations on its part to be performed, 
as provided in the original lease and this supplemental 
agreement, the lessor agrees not to exercise its option to 
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. revoke said lease prior to September 1, 1929; pro- 

33 vided, however, that Two hundred thousand Dollars 
($200,000.00) shall have been expended by the lessee 

in the making of betterments, repairs and renewals to the 
leased premises, under the supervision and with the ap¬ 
proval of the Quartermaster General, or his duly author¬ 
ized representative, within one (1) year from the date of 
this supplemental agreement, the above mentioned expendi¬ 
ture of Two hundred thousand Dollars ($200,000.00) to be 
made in addition to the expenditure of 95% of the moneys 
remaining from the receipts of business other than that 
received from the storage of sugar, after first paying the 
operating expenses of said business as provided in the 
original lease. 

2. Conditions 1 on page 3 of the original lease is amended 
to read as follows: 

So long as this lease and this supplemental agreement 
thereto shall remain in force, the lessee shall operate said 
property for terminal, storage warehouse and/or manu¬ 
facturing purposes. It will charge against the gross rev¬ 
enues collected the operating expenses thereof, including 
all office expenses, wages, salaries, insurance premiums 
and depreciation on equipment furnished by the lessee. 
The depreciation allowed on equipment shall be at the rate 
allowed bv the Federal Income Tax authorities in similar 

m/ 

cases. The moneys remaining shall be disposed of as fol¬ 
lows: Ninety-five (95%) per cent shall be expended for 
labor and material used in making, under the general su¬ 
pervision and with the approval of the Quartermaster Gen¬ 
eral, or his duly authorized representative, such better¬ 
ments, repairs and renewals to and upon said property 
as the Quartermaster General, or his duly authorized rep¬ 
resentative, shall! from time to time direct or approve. The 
remaining five (5%) per cent shall be the property of the 
lessee. It is further mutually agreed that the lessee will 
expend Two hundred thousand Dollars ($200,000.00) in the 
making of betterments, repairs and renewals to the Port 
Newark Army Supply Base within one (1) year 

34 from the date of this supplemental agreement, in 
order that facilities may be available for the stor- 

age of sugar as provided for in the contract for said stor¬ 
age, a copy of which is hereto attached, such betterments, 
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repairs and renewals to be made with the approval and 
under the supervision of the Quartermaster preneral, as 
hereinabove provided in the making of general repairs to 
said property. In the event of the failure of the Lessee to 
make said expenditure of Two hundred thousand Dollars 
($200,000.00), as above provided, the lessor specifically re¬ 
serves the option to revoke this lease. If this lease is re¬ 
voked for failure to make said expenditure of| Two hun¬ 
dred thousand Dollars ($200,000.00) as hereinabove pro¬ 
vided, the Lessee may deduct the amount of the expendi¬ 
tures made for such betterments, repairs and renewals, if 
any, from the moneys received on said contract for the 
storage of sugar, after first deducting the operating ex¬ 
penses connected therewith, but no part of the cost of said 
betterments, repairs and renewals shall be deducted from 
the 95% of the moneys remaining from the other busi¬ 
ness of the Base, and the lessor hereby specifically waives 
the right to enforce the specific performance of the pro¬ 
vision for the expenditure of said Two hundred thousand 
Dollars ($200,000.00). The lessor agrees that [the lessee 
may retain ten per cent (10%) instead of five per cent 
(5%) of the money remaining from the first Four Hun¬ 
dred thousand Dollars ($400,000.00) received for storage 
of sugar, after first deducting the operating charges for 
the handling of said sugar, and that the said Two hun¬ 
dred thousand Dollars ($200,000.00) expended in provid¬ 
ing the necessary facilities for the storage of sugar shall 
be deducted from the remainder of said Four humped thou¬ 
sand Dollars ($400,000.00). 

It is further agreed that the United States shall not be 
liable for any losses sustained or obligations incurred by 
the lessee in connection with the operation and maintenance 
of, or renewals, repairs and betterment^ to said 
35 property, including the providing of the facilities 
required for the storage of sugar as hereinbefore 
set forth, and the lessee hereby covenants and agrees to 
save harmless the Laiited States from any such liabilities. 

Except as hereinbefore especially modified and amended, 
all the terms and conditions of said lease entered into be¬ 
tween the parties hereto, dated November 27, 1^26, shall 
remain unchanged and shall continue in full fpce and 
effect. 
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In witness whereof the party of the first part has here¬ 
unto set his hand and affixed the seal of the War Depart¬ 
ment and the party of the second part has caused those 
presents to be executed by its duly authorized officers and 
its corporate seal to be hereunto affixed this 20th day of 

T S| Tin TV 1 

(Signed) HANFORD MacNIDER, 

[seal.] The Assistant Secretary of War. 

MERCUR CORPORATION, 
(Signed) By A. G. BATES, 

Vice-President. 


Attest: 

(Signed) 

[seal.] 


FREDERICK H. STOKES, 

Secretary. 


A true copy. 
(Sgd.) 


M. D. WHEELER, 

Major, Q. M. C. 


36 Petitioners’ Exhibit “C”. 


Wqm. 26. 

2nd Supplemental Agreement. 

Executed March 21, 1927. 

Port Newark Army Supply Base. 

Mercur Corporation. 

37 This second supplemental agreement, made and 
entered into this 21st day of March, 1927, by and 
between the Secretary of War, hereinafter called the lessor, 
and the Mercur Corportaion, of 15 Whitehall Street, New 
York, N. Y., organized and existing under the laws of the 
State of New York, originally organized under the cor¬ 
porate name and title of the Mercur Trading Corporation, 
and having its principal office and place of business at 15 
Whitehall Street, New York, N. Y., hereinafter called the 
lessee, witnesseth: That 

Whereas, on November 27,1926, a lease was entered into 
between the lessor and the Mercur Trading Corporation 
of the property known as the Port Newark Army Supply 
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Base, Newark, New Jersey, for a period of ijen (10) years 
beginning at 12 o’clock, noon, November 27, 1926, but re¬ 
vocable at will by the Secretary of War, or by the lessee 
upon the*giving to the lessor of three (3) months’ notice 
in writing of its election to cancel said lease ;| 

And whereas, by supplemental agreement dated January 
20, 1927, the lessee was authorized to expend Two Hundred 
Thousand Dollars ($200,000.00) in the making of better¬ 
ments, repairs and renewals to the leased premises, in 
order that facilities may be available for the storage of 
sugar, as provided in the contract for the storage of sugar 
attached to said supplemental agreement; 

And whereas, it is found that the expenditure of said 
Two Hundred Thousand Dollars ($200,000.00) will not pro¬ 
vide the necessarv facilities for the storage of the full 
amount of 150,000 tons, as provided for in the contract for 
sugar storage above referred to; 

And whereas, it is estimated that an expenditure of an 
additional One Hundred Fift/? Thousand Dollars ($150,- 
000.00) can be advantageously made in ord<|r to furnish 
additional facilities for handling the sugar and other busi¬ 
ness on the leased premises by the lessee; 

38 And whereas, the lessee is willing t^> expend an 
additional amount not exceeding the sum of One 
Hundred Fifty Thousand Dollars ($150,000.00) in the mak¬ 
ing of betterments, repairs and renewals necessary in order 
Vo provide such additional facilities; 

And whereas, the modification of said contract so as to 
permit said additional expenditure is in the interest of the 
United States; 

Now, therefore, in consideration of the premises and of 
the obligations hereinafter set forth, the parties hereto do 
mutuallv covenant and agree that the said lease of Novem- 
her 27, 1926, as amended by supplemental agreement of 
January 20, 1927, be further amended in the following par¬ 
ticulars, and in these respects only: 

The lessee is authorized and agrees to expernjl an amount 
not exceeding One Hundred Fifty Thousand Dollars ($150,- 
000.00), in addition to the Two Hundred Thousand Dollars 
($200,000.00) provided for in the supplemental agreement 
of January 20, 1927, in the making of betterments, repairs 

3—5987a 
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and renewals to the Port Newark Army Supply Base, 
within one (1) year from November 20, 1927, in order that 
necessary facilities may be available for the storage of 
sugar, as provided for in the contract for said storage, a 
copy of which is attached to the supplemental agreement 
of January 20, 1927, and for the handling of other busi¬ 
ness at said leased premises by the lessee. In considera¬ 
tion of the expenditure of the additional One Hundred 
Fifty Thousand Dollars ($150,000.00) above provided for, 
the lessor agrees that the lessee may retain ten per cent 
(10%), instead of five per cent (5%) of the moneys re¬ 
maining from the first Seven Hundred Thousand Dollars 
($700,000.00) received from the storage of sugar, or such 
amount as shall be double the amount expended for said 
betterments, repairs and renewals, above referred to, after 
deducting the operating charges for the handling of said 
sugar, if said One Hundred Fifty Thousand Dollars ($150,- 
000.00), or any part thereof, in addition to the Two 
39 Hundred Thousand Dollars ($200,000.00), provided 
for in the supplemental agreement of January 20, 
1927, is deducted from the remainder of said Seven Hun¬ 
dred Thousand Dollars ($700,000.00), or such part thereof 
as shall be double the amount expended for said better¬ 
ments, repairs and renewals. 

If said additional One Hundred Fiftv Thousand Dollars 
($150,000.00), or such part thereof as is expended, is not 
deducted from the receipts for the handling of sugar, as 
above provided, then and in that event it may be deducted 
in whole or in part from the ninety-five per cent (95%) 
of the moneys remaining from the other business of the 
Base, after deducting the operating expenses connected 
therewith, as provided in the original lease of November 
27, 1926; provided there is in said fund, prior to Septem¬ 
ber 1, 1929, a sufficient amount from which said One Hun¬ 
dred Fifty Thousand Dollars ($150,000.00) can be paid; 
but in no event shall the United States be liable for any 
lose sustained or obligations incurred by the lessee in 
connection wtih the expenditure of said additional One 
Hundred Fifty Thousand Dollars ($150,000.00), or any 
other amounts which may be expended or obligated by the 
lessee for betterments, repairs, or renewals to or in con¬ 
nection with the operation of the leased premises. 
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amended, 

all the terms and conditions of said original lease of No¬ 
vember 27, 1926, and supplemental agreement thereto of 
January 20, 1927, shall remain unchanged and shall con¬ 
tinue in full force and effect. 

In witness whereof the lessor has hereunto feet his hand 
and affixed the seal of the War Department aijd the lessee 
has caused these presents to be executed by jits duly au¬ 
thorized officers and its corporate seal to be affixed this 
21st day of March, 1927. 

(Signed) HANFORD MacNIDERL 
[seal.] The Assistant Secretary of War. 

MERCUR CORPORATION, 
(Signed) By A. G. BATES, 

Vice-President , 

Attest: 

(Signed.) FREDERICK H. STOKES,, 

[seal.] Secretary. 

A true copy. 

(Sgd.) M. D. WHEEjLER, 

Major, Q. M. C. 

40 QM-680.41-K-RN. Port Newark, N. J. 

Aprjl 4, 1927. 

Subject: Port Newark, N. J.—Mercur Corporation lease. 
To: General Accounting Office, Audit Division. 

1. There is inclosed, for the files of your office, a true copy 
of second supplemental agreement, dated March 21, 1927, to 
lease of the Port Newark Army Supply Base, N. J., to the 
Mercur Corporation. 

For the Quartermaster General. 

A. W. YAT^S, 

Brigadier General, Q. M. C., Assistant. 

1 incl.: Supplemental agreement. 

(Stamped:) Received G. A. 0., Apr. 5, ’27. 


Except as hereinbefore specifically modified a[nd 
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41 Petitioners’ Exhibit “D”. 

Wqm. 26. 

3rd Supplemental Agreement. 

Executed May 27, 1927. 

Port Newark Army Supply Base, N. J. 

Mercur Corporation. 

42 This third supplemental agreement, made and en¬ 
tered into this 27th dav of May, 1927, bv and be- 

tween the Secretary of War, hereinafter called the lessor, 
and the Mercur Corporation, of 15 Whitehall Street, New 
York, N. Y., organized and existing under the laws of the 
State of New York, originally organized under the cor¬ 
porate name and title of the Mercur Trading Corporation, 
hereinafter called the lessee, witnesseth: That 
Whereas on November 27, 1926, a lease was entered into 
between the lessor and the Mercur Trading Corporation of 
the property known as the Port Newark Army Supply 
Base, Newark, New Jersey, for a period of ten (10) years 
beginning at 12:00 o’clock, noon, November 27, 1926, but 
revocable at will bv the Secretarv of War, or bv the lessee 
upon the giving to the lessor of three (3) months’ notice 
in writing of its election to cancel said lease; and 
Whereas, by supplemental agreement dated January 20, 
1927, the lessee was authorized to expend Two Hundred 
Thousand Dollars ($200,000.00) in the making of better¬ 
ments, repairs and renewals to the leased premises, in 
order that facilities may be available for the storage of 
sugar, as provided in the contract for the storage of sugar 
attached to said supplemental agreement; and 
Whereas by second supplemental agreement dated March 
21, 1927, the lessee was authorized to expend an additional 
One Hundred Fifty Thousand Dollars ($150,000.00) in the 
making of betterments, repairs and renewals necessary in 
order to furnish additional facilities for handling the sugar 
and other business on the leased premises by the lessee; 
and 

Whereas it is found that a further sum, not to exceed 
One Hundred Thousand Dollars ($100,000.00) is required 
to complete the making of betterments, repairs and re- 
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newals required for the handling of the business of 
43 the lessee at the Port Newark Army Supply Base; 
and 

Whereas the lessee is willing to expend, in addition to 
the Three Hundred Fifty Thousand Dollars ($350,000.00) 
heretofore authorized, a further sum not exceeding One 
Hundred Thousand Dollars ($100,000.00), in the comple¬ 
tion of betterments, repairs and renewals necessary in 
order to provide facilities for the business of the lessee on 
said leased premises; and 

Whereas, the modification of said contract so as to per¬ 
mit said further expenditure is in the interest o^ the United 
States: 

Now, therefore, in consideration of the premises and the 
obligations hereinafter set forth, the parties hereto do 
mutually covenant and agree that the said lease of Novem¬ 
ber 27, 1926, as amended by supplemental agreements of 
January 20, 1927, and March 21, 1927, be further amended 
in the following particulars, and in these respe 

The lessee is authorized and agrees to expend 


cts onlv; 
an amount 

not exceeding One Hundred Thousand Dollars ($100,- 
000.00) in addition to the Three Hundred Fift>| Thousand 
Dollars ($350,000.00) heretofore provided for in the sup¬ 
plemental agreements of January 20, 1927, and March 21, 
1927, in the making of betterments, repairs anti renewals 
to the Port Newark Army Supply Base, within one (1) 
vear from Januarv 20, 1927, in order that necesiarv facili- 
ties mav be available for the storage of 


sugajr, 


as pro¬ 
vided for in the contract for said storage, a copy of which 
is attached to the supplemental agreement of January 20, 
1927, and for the handling of other business at said leased 
premises by the lessee. In consideration of the expendi¬ 
ture of the additional One Hundred Thousand Dollars 
($100,000.00) above provided for, the lessor agrees 
44 that the lessee may retain ten per cent (10%), in¬ 
stead of five (5%) per cent of the moneys remain¬ 
ing from the first Nine Hundred Thousand Dollars ($900,- 
000.00) received from the storage of sugar, or such amount 
as shall be double the amount expended for s^id better¬ 
ments, repairs and renewals, above referred to, jafter first 

of said 
d Dollars 


deducting the operating charges for the handlir 
sugar, and that the said One Hundred Thousanl 
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($100,000.00) or any part thereof, in addition to the Three 
Hundred Fifty Thousand Dollars ($350,000.00) heretofore 
authorized and i provided for in the supplemental agree¬ 
ments of January 20, 1927, and March 21, 1927, be de¬ 
ducted from the remainder of the first Nine Hundred 
Thousand Dollars ($900,000.00) or such part thereof as 
shall be double the amount expended for said betterments, 
repairs and renewals. 

If said additional One Hundred Thousand Dollars ($100,- 
000.00) or such part thereof as is expended, is not deducted 
from the receipts for the handling of sugar, as above 
provided, then and in that event it may be deducted in 
whole or in part from the ninety-five per cent (95%) of 
the moneys remaining from the other business of the Base, 
after deducting the operating expenses connected there¬ 
with, as provided in the original lease of November 27, 
1926; provided there is in said fund, prior to September 1, 
1929, a sufficient amount from which said One Hundred 
Thousand Dollars ($100,000.00) can be paid; but in no 
event shall the United States be liable for any loss sus¬ 
tained or obligations incurred by the lessee in connection 
with the expenditures of said additional One Hundred 
Thousand Dollars ($100,000.00), or any other amounts 
which may be expended or obligated by the lessee for bet¬ 
terments, repairs, or renewals to or in connection with the 
operation of the leased premises. 

45 Except i as hereinbefore specifically modified and 
amended, all the terms and conditions of said origi¬ 
nal lease of November 27, 1926, and supplemental agree¬ 
ments thereto of January 20, 1927, and March 21, 1927, 
shall remain unchanged and shall continue in full force 
and effect. 

In witness whereof the lessor has hereunto set his hand 
and affixed the seal of the War Department, and the lessee 
has caused these presents to be executed by its duly au¬ 
thorized officers and its corporate seal to be affixed this 
27th dav of Mav, 1927. 

(Sgd.) i HANFORD MacNIDER, 

[seal.] i The Assistant Secretary of War. 

MERCUR CORPORATION, 

(Sgd.) : By WILBUR BRUNDAGE, 

, Vice-President. 
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Attest: 

(Sgd.) FREDERICK H. STOKES, j 

Secretary. 

i 

The undersigned surety on the lease of the Port Newark 
Army Supply Base to the Mercur Corporation (formerly 
the Mercur Trading Corporation) hereby consents to the 
supplemental agreements dated January 20, 1927, March 
21,1927, and May 27,1927, and hereby consents to the modi¬ 
fication of said original lease by said supplemental agree¬ 
ments and acknowledges its liability under said bond on 
said lease as amended. 

In witness whereof the said surety has executed this ac¬ 
knowledgment bv its dulv authorized officers and its cor- 
porate seal has been affixed this 17th day of June, 1927. 

HARTFORD ACCIDENT j AND IN¬ 
DEMNITY COMPANY, 

(Sgd.) HARRY A. KEARNEY, 

Resident Vice‘President. 

Attest: 

(Sgd.) G. P. FRIEDRICH, 

Resident Asst. Secretary. 

46 Petitioners’ Exhibit “E”. 

Memorandum of agreement, made this — day of Feb¬ 
ruary, 1927, by and between W. R. Craig & Company, a 
copartnership, having its office and principal place of busi¬ 
ness at No. 60 Beaver Street, Borough of Manhattan, City 
of New York, hereinafter referred to as “Craig”, and the 
Mercur Corporation, a corporation organized and existing 
under and by virtue of the laws of the State of New York, 
having its office and principal place of business at No. 15 
Whitehall Street, Borough of Manhattan, City of New 
York, and operating a warehouse, to which il; represents 
that there is direct access for ocean-borne freight, for the 
storage of goods in bond, known as the Newark Seaboard 
Terminal at Port Newark, New Jersey, hereinafter re¬ 
ferred to as the “The Warehouse”, 

Witnesseth: 

Whereas Craig desires to have available during the 
period of this contract, at the times hereinafter provided, 
storage capacity for 150,000 tons of raw sugar jto be stored 
in bond, and 
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Whereas the Warehouse is willing to agree to provide 
and hold available for Craig, or subject to Craig’s order, 
such storage capacity at the said Newark Seaboard Ter¬ 
minal at the times hereinafter provided, the parties agree 
as follows: 

First. The Warehouse agrees to prepare, provide and 
keep available for Craig at the said Newark Seaboard Ter¬ 
minal storage capacity for the storage in bond of a total 
of 150,000 tons of raw sugar at least to the extent of the 
following amounts from and after each of the following 
dates, and continuing thereafter during the life of 
47 this contract and all extensions thereof: 

15,000 tons from and after March 1st, 1927; 

10,000 tons additional from and after March 8th, 1927; 

10,000 tons additional from and after March 15th, 1927; 

10,000 tons additional from and after March 22nd, 1927; 

10,000 tons additional from and after March 29th, 1927; 

10,000 tons additional from and after April 5th, 1927; 

10,000 tons additional from and after April 12th, 1927; 

10,000 tons additional from and after April 19th, 1927; 

10,000 tons additional from and after April 26th, 1927; 

10,000 tons additional from and after May 3rd, 1927: 

10,000 tons additional from and after May 10th, 1927; 

10,000 tons additional from and after May 17th, 1927; 

10,000 tons additional from and after May 24th, 1927; 

10,000 tons additional from and after May 31st, 1927; 

5,000 tons additional from and after June 7th, 1927. 

Provided, however, that the obligation of the Warehouse 
to provide storage capacity for the last 45,000 additional 
tons above referred to, that is to say the storage capacity 
for the 45,000 additional tons to be made available after 
May 10, 1927 shall be subject to and contingent upon the 
obtaining bv the Warehouse from the United States Gov- 
eminent, its lessor, of the consent of the United States 
Government to the expenditure by the Warehouse of suffi¬ 
cient funds under the terms of its lease in addition to the 
$200,000.00 now covered bv the existing consent of the said 

* * v 0 

Government to prepare space for the storage of said 45,000 
additional tons; all obligations of the Warehouse under 
this agreement to prepare, provide and keep available stor¬ 
age capacity for more than 105,000 tons of raw sugar shall 
be subject to and contingent upon this proviso. The Ware- 
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house undertakes as soon as practicable to endeavor to 


obtain such consent of the United States Gov 


ernment and 


to advise and keep advised Craig of the stjeps which it 
takes to that end and of the result thereof; j and as soon 
as practicable after the obtaining of such coijsent, to pro¬ 
ceed with the preparation of such space. 


The obligations of the Warehouse to hav 
completed the respective minimum quantitie 
capacity on or before the respective 
48 & 49 named shall be subject to strikes, 

other labor difficulties, or other causes, beyond the 
control of the Warehouse, and shall be further subject to 
the Warehouse being able to obtain sufficient lumber and 


i ready and 
; of storage 
dates above 
lockouts, or 


|age capacity 
es, lockouts, 
t>nd the con¬ 
i' the failure 


other materials required to complete said stor 
at such times; and in the event of such strik| 
or other labor difficulties, or other causes, bey 
trol of the Warehouse, and/or in the event o 
of the Warehouse, for reasons beyond its control, to ob¬ 
tain such lumber and other materials, and las a result 
thereof the said work shall be delayed, then jtlie time of 
completion of said work shall be extended by a period 
equal to the period of such delay, provided 
thereof shall have been given to Craig. 

The Warehouse further agrees that on or before each of 
the dates above named to the extent of the respective mini¬ 
mum quantities for which it is to provide said 
pacity, it will obtain from the United States 


due notice 


storage ca- 
he right to 


Rules and 


operate as a warehouse for the storage of ra|w sugar in 
bond and it will obtain from the New York Coffee and 
Sugar Exchange a license to operate as a warehouse for 
the storage of raw sugar in bond at which may be made 
deliveries of raw sugar under the By-laws, 

Regulations of said Exchange. 

Provided, however, that in the event that the New York 
Coffee and Sugar Exchange shall refuse to license, or the 
United States shall refuse a bonded permit for, all, or some 
part, of the space above referred to without fault on the 
part of the Warehouse and after the Warehouse shall have 
complied with all requirements of the United States and 
said Exchange for the preparation of said spatee in order 
to obtain such bonded permit and/or license, then the 
Warehouse shall not be obligated to store sugar here- 
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under to the extent of the space with respect to 
50 which the United States and/or said Exchange shall 
refuse a bonded permit or a license as aforesaid; 
it is the intent of this agreement that in the event of a re¬ 
fusal of an original bonded permit or license by the United 
States or said Exchange under the conditions above stated, 
this contract shall not become operative as to the space 
with respect to which the said bonded permit and/or license 
shall be refused, but the Warehouse assumes the obliga¬ 
tion, to the extent; of doing all things and taking all action 
within its control, including the taking and prosecution of 
any and all legal proceedings which may lie and the giv¬ 
ing of any bonds or undertakings therein required and the 
employment therein of attorneys satisfactory to Craig, for 
obtaining continuance or renewals of such bonded permit 
or permits and/or license or licenses once they have been 
issued. 


From and after the date hereof and during the life of 
this contract and all extensions thereof, the Warehouse 
agrees to safely and properly store in bond in accordance 
with the best practice obtaining* in warehouses licensed by 
the New York Coffee & Sugar Exchange such raw sugar as 
shall be delivered to the Warehouse by Craig or bv Craig’s 
direction or on Craig’s consent up to the total capacity 
for the storing of raw sugar in bond which the Ware¬ 
house shall at anv time have at the said Newark Seaboard 
Terminal. For the purpose of this Paragraph First in 
computing the quantity of raw sugar at any time stored 
hereunder, there shall be included all raw sugar originally 
delivered bv Craig or bv Craig’s direction or on Craig’s 
consent to the Warehouse which at such time still remained 
stored bv the Warehouse at the Newark Seaboard Terminal 
even though such sugar theretofore shall have been trans¬ 
ferred to some other person or corporation by the person or 
corporation for whose account the said sugar was originally 
stored. 


Second. For the purpose of preparing and providing the 
storage capacity as in Paragraph First required, the 
Warehouse shall forthwith proceed to make the fol- 
51 lowing repairs and alterations at the said Newark 
Seaboard Terminal: 
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Entirely remove the floors of the present buildings; 

Cut off the defective piles at such distance below the 
floors as they are decayed; 

Paint the tops of the piles with heavy grease; 

Post between the top of the piles and the floor, stringers 
with heavy timbers; 

Replace such stringers as are defective; 

Lay a tight floor of 5" x 10", or 4" x 10" surfaced lum¬ 
ber ; 

Cover flooring with a 20 pound waterproof paper, resin¬ 
sized, or of such other quality as may be considered more 
effective ; 

Over the waterproof paper lay a tongue anil groove kiln 
dried flooring of 1" x 3" or 3 1 4"; 

Remove the present skylights and replace with what are 
knowm as one-way relief ventilators; 

Provide ventilation underneath the Warehouse bv the 
cutting of openings in the w’alls 4' x 4' square, protected 
by fusible link controlled fire doors; 

Place sprinkler system in 100% condition; 

Install approved scales of sufficient number to meet all 
requirements; 

and make such other repairs and alteration^ as may be 
reasonably necessary to properly and safety store raw 
sugar and/or as may be required to obtain from the United 
States the right to operate as a United States Bonded 
Warehouse and/or as may be required by the New York 
Coffee & Sugar Exchange in order to operate as a ware¬ 
house for the storage of raw’ sugar licensed by said Ex¬ 
change. In the event that at any of the timis named in 
Paragraph First hereof the Warehouse shall have failed 
to provide and have the storage capacity available for the 
quantity then required by Paragraph First or shall not 
have from the United States the right to operate a United 
States Bonded Warehouse for the storage of such quantity 
of raw sugar in bond or shall not have from the New York 
Cofife & Sugar Exchange a license to operate as a ware¬ 
house for the purpose of deliveries of such quantities 
under the rules of said Exchange, then, and in any 
of said events, at the option of Craig, there shall be 
excluded for all purposes from the operation of this 
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contract all storage capacity named in Paragraph First, 
which at such time the Warehouse shall not have available 
and/or with respect to which the Warehouse shall not have 
from the United States the right to operate as a United 
States Bonded Warehouse for the storage of raw sugar in 
bond and/or with respect to which the Warehouse shall 
not be licensed bv the New York Coffee & Sugar Exchange 
to operate as a warehouse for the purpose of making de¬ 
liveries under the rules of said Exchange; and upon such 
exclusion, all rights of Craig in respect to such capacity 
so excluded shall cease. 


Third. 1. Storage charges on all raw sugar stored here¬ 
under which shall be the property of Craig so long as the 
same shall be the property of Craig shall be at the rates 
provided in the published tariffs of the American Ware¬ 
house Association applicable from time to time to ware¬ 
houses licensed by the New York Coffee & Sugar Exchange. 

2. Storage charges on all raw sugar stored hereunder by 
whomsoever originallv stored so long as the same shall 
not be the property of Craig shall be at such rates as Craig 
shall name, it being understood, however, that Craig shall 
not name rates which shall be less than the base rates ap¬ 
plicable as provided in Paragraph Fifteenth hereof, nor 
greater than the rates provided in the published tariffs of 
the American Warehouse Association applicable at the time 
or times of such storage to warehouses licensed bv the New 
York Coffee & Sugar Exchange. 

Fourth. In addition to providing storage for sugar in 
bond, as in this agreement provided, the Warehouse shall 
also provide labor for storage of all sugar on ar- 
53 rival; labor for turning over such sugar in store 
preparing for the delivery thereof, and labor for the 
removal of such sugar from store: and shall be entitled to 
compensation therefor upon all sugar stored at the said 
Newark Seaboard Terminal from the person or corpora¬ 
tion for whose account such labor is supplied at the follow¬ 
ing rates: 


For storing sugar on arrival, either in bulk or in 50 ton 
lots at the rate of 50? per ton; 

For turning over in store preparing for delivery thereof 
to some purchaser or transferee including the separating 
of sugar theretofore stored in bulk into 50 ton lots at the 
rate of 70? per ton. 
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For removing sugar from store in bulk or in 50 ton lots 
and delivering same f. a. s. vessel or lighter lor carrier at 
the rate of 5(ty per ton. I 

In case the charges for the items of labor aliove referred 
to or any of them as now published or generally obtaining 
in the Port of New York be reduced or increajsed from the 
rates set forth then and in such case the charges herein¬ 
before set forth shall be accordingly reduced or increased. 

The Warehouse obligates itself, upon notice given not 
later than three o’clock in the afternoon of the preceding- 
day, to supply upon the request of any one for whose 
account sugar shall be stored hereunder any number of 
gangs of laborers for the work above referred to up to 
the number of available locations for the cailrving on of 
such work at the said Newark Seaboard Terminal and the 


Warehouse agrees that the minimum quantity of sugar to 
be handled by each gang for turn over incident to ex¬ 
change deliveries shall be four lots of 50 ton^ to the lot 
per gang for working day and that the minimiiim quantity 
to be received ex vessel or lighter shall be 6,0t)0 bags per 
weather working day and the minimum quantity to 
54 be delivered f. a. s. vessel or lighter shall be 6,000 
bags per weather working day. 


Fifth. The effective dates as of which storage charges 
against Craig shall commence shall be as follows: 

1. In the case of all sugar stored hereunde^ delivered 

to the Warehouse ex vessel or lighter storage charges shall 
not accrue or begin to run until the average cjate of dis¬ 
charge of the cargo, except that in all cases ^>f delivery 
to some purchaser of sugar ex vessel or lighter at the 
Newark Seaboard Terminal storage charges shlall not ac¬ 
crue or begin to run until after the effective date or dates 
of delivery to the purchaser. j 

2. In the case of raw sugar delivered to Craig by some 
other person or corporation and at the time ox such de¬ 
livers stored with the warehouse of the Newark Seaboard 


Terminal, storage charges shall not accrue or beigin to run 
as to Craig until the time or times of delivery thereof to 
Craig shall be completed. 

3. In all cases not provided for in subdivisions 1 and 2 
of this Fifth Paragraph the common practice of bonded 
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warehouses licensed by the New York Coffee & Sugar Ex¬ 
change shall apply. 

Sixth. Storage charges shall cease to accrue against 
Craig hereunder at the times as follows: 

1. In all cases where sugar is to be removed from the 
custody of the Warehouse storage rates shall cease on the 
dav when the order for the removal thereof or delivery 
thereof to the carrier is lodged with the Warehouse, pro¬ 
vided that vessels or lighters for the commencement of 
the removal of such sugar shall be available at the New¬ 
ark Seaboard Terminal on the next business day 

55 following the said dav of the lodging of the said 
order; if vessels or lighters are not so available on 
the next business dav following the date of the lodging 
of such order then storage charges shall continue to accrue 
until the day prior to the date when vessels or lighters are 
so available. 

2. In the case of deliveries made by Craig to some other 
person or corporation where after delivery the sugar so 
delivered shall remain in storage with the Warehouse at 
said Newark Seaboard Terminal, storage charges against 
Craig shall cease to accrue upon the effective date or 
dates of delivery. 

3. In all cases not covered by subdivisions 1 and 2 of this 
Sixth Paragraph the common practice of bonded ware¬ 
houses licensed bv the New York Coffee & Sugar Exchange 
shall apply. 

Seventh. Storage charges on sugar payable to the Ware¬ 
house by some person or corporation other than Craig shall 
commence and shall cease to accrue in accordance with the 
provisions of Paragraphs Fifth and Sixth of this agree¬ 
ment or at the option of Craig in accordance with the prac¬ 
tice applicable to the storage of sugar in bond at ware¬ 
houses licensed bv the New York Coffee & Sugar Exchange 
obtaining at the time or times of accrual. 

Eighth. In all cases of deliveries ex vessel or lighter of 
sugar for storage hereunder in the absence of special writ¬ 
ten agreements to the contrary signed by both parties 
hereto, all stevedoring and other labor which the consignee 
is obligated to provide or has the privilege of providing for 
pursuant to Charter Party or lighterage agreement shall be 
provided by theWarehouse without cost or expense to Craig 
in the case of all sugar stored by Craig or for his account; 
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where the Warehouse provides the stevedoring, all 
56 demurrage which shall accrue upon any vessels or 
lighters discharging sugar for the account of Craig 
shall be paid by the Warehouse and all dispatch money 


accruing by reason of the timely dispatch of such vessels 
or lighters shall be retained by the Warehouse. All ar¬ 
rangements made for deliverv bv lighter hereunder of 
sugar to the Warehouse for the account of Craig shall 
provide forty-eight hours for the discharge of each lighter 


at destination before demurrage begins. 

Ninth. Craig may effect fire and/or sprinkler leakage in¬ 
surance upon sugar stored hereunder as his property and 
keep the same insured so long as the same spall remain 
his property for a maximum of 110% of tin]? maximum 
market value thereof while Craig shall be the owner. And 
the Warehouse agrees that at no time will the premium 
for such insurance be higher than the average premium 
charged by standard insurance companies on sugar stored 
in warehouses in the Port of New York licensed by the 
New York Coffee & Sugar Exchange, which Warehouses 
have sprinkler systems. In the event of the insurance rate 
on sugar stored by Craig with the Warehouse being at 
any time higher than such average rates the Warehouse 
Company agrees to reimburse Craig for the difference be¬ 
tween the amount paid out by Craig for such insurance 
and the amount reckoned at the average rate above de¬ 
scribed. 

Tenth. Craig agrees that the storage accruing upon the 
sugar stored hereunder, after deducting the payments made 
to Craig under Paragraph Fifteenth hereof, shall at least 
equal the rate of $1.00 per ton of storage capacity pro¬ 
vided by the Warehouse pursuant to the provisions of this 
contract up to a maximum of 150,000 tdns of raw 
57 sugar for each two and one-half (2%) y^ars of the 
life of this contract. In computing storage paid for 
the purposes of this paragraph there shall be included all 
storage paid by Craig and by persons storing s^igar upon 
his direction or pursuant to his consent and storage paid 
by the transferees of Craig and persons or corporations 
storing pursuant to his direction or consent and their suc¬ 
cessors. For the purpose of computing the storage ca¬ 
pacity provided by the Warehouse hereunder, there shall 
not be taken into account any storage capacity with respect 
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to which Craig shall have exercised his option to exclude 
pursuant to Paragraph Second of this agreement. The 
formula for computing the amount of the storage charges 
guaranteed by Craig under this paragraph during the term 
of this contract and during each renewal thereof, shall be 
as follows: 


Multiply the number of tons for which the Warehouse 
shall actually have available storage capacity by a fraction 
the numerator of which shall be the number of days in such 
period during which the Warehouse shall be licensed by 
the New York Coffee & Sugar Exchange to store in bond 
the said number of tons of raw sugar hereunder at the 


Newark Seaboard Terminal and the denominator of which 


shall be 912, and the result shall be multiplied by $1.00. 

If, during the; term of this contract and during the term 
of any renewal thereof, the aggregate of storage accrued 
as hereinbefore!provided shall be less than the minimum 
amount guaranteed by Craig hereunder, then, Craig shall 
pay to the Warehouse the amount by which the aggregate 
storage accrued shall be less than the said minimum amount 
guaranteed. Estimated adjustments, if any, under said 
minimum guarantee shall be made at the end of each three 
months’ period’ and a final adjustment and payment, if 
anv, at the end of each term. 

58 Eleventh. All charges for labor which shall be¬ 
come due from Craig to the Warehouse under the 
provisions of Article Fourth of this agreement shall be 
due and payable by Craig as soon after the performance 
of the labor as the Warehouse shall render a bill to Craig 

C7 

therefor. 


Storage charges upon sugar ordered withdrawn from 

store shall be payable at the time of withdrawal; storage 

charges on sugar remaining in store with the Warehouse 

accruing during any month shall be paid on or before the 

twentieth day of the next succeeding month or within five 

davs after the Warehouse shall render a bill therefor 
* 

whichever time shall be later. 


Twelfth. In the event that at any time during the term 
of this contract or any extension thereof the Warehouse, 
by reason of some cause not beyond its control, shall cease 
to have the right to store raw sugar in bond under a license 
from the New York Coffee & Sugar Exchange, as to some 
part or all of the storage capacity covered by this con- 
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tract or in the event that, by reason of some cause not be¬ 
yond the control of the Warehouse, some parti or all of the 
storage capacity covered by this contract slial^ become unfit 
for the safe and proper storage of raw sugar], then and in 
either of such events, the Warehouse shall phy the cost of 
removing to any other location in the Port of New York 
from the storage capacity affected all raw sugar stored 
hereunder. At the option of Craig, the stoijage capacity 
affected, even though resulting from cause beyond the con¬ 
trol of the Warehouse, shall be subtracted for all pur¬ 
poses of this contract from the storage capacity there¬ 
after available; and if Craig shall exercise such option, 
all rights of Craig in respect to the space excluded shall 
cease from the date of such exercise. 

59 Thirteenth. The effective date for thb commence¬ 
ment of this contract shall be the first d^iy of March, 
1927, and the term of this contract shall continue from the 
first day of March, 1927, until the first day of} September, 
1929; it being understood and agreed, however, that this 
contract shall continue in full force and effect for succeed¬ 
ing periods of one year from year to year after the first 
day of September, 1929, unless and until eitheij party shall 
deliver to the other a written notice of termination effec¬ 
tive at the end of the then current contract term, at least 
sixty (60) days prior to the end thereof. 

Fourteenth. Subject to the exception hereinafter noted, 
it is also understood and agreed that notwithsjtanding the 
expiration of this contract or any renewal therelof all sugar 
stored by Craig hereunder at the date of expiration shall 
continue to be stored and dealt with pursuant to the pro¬ 
visions of this contract at Craig’s option for a period of 
twelve (12) months succeeding the date of ex|piration, it 
being intended that Craig shall have twelve ([12) months 
after the date of expiration within which to remove or 
otherwise dispose of all or any part at one time or from 
time to time of the sugar stored at the date of expiration. 

Provided, however, that the foregoing provisions of this 
Paragraph Fourteenth of this agreement shall hot become 
operative with respect to the twelve months succeeding the 
expiration date hereinbefore named (September 1st, 1929), 
unless and until the Warehouse shall obtain from the 
United States Government (its lessor) and exhibit to 

4—5987a I 
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Craig the consent of the United States Government to 
such an extension of the existing lease to the Warehouse 
as will empower the Warehouse to continue to store sugar 
in bond at the Newark Seaboard Terminal pursuant to the 
provisions of this agreement for a term of twelve 

60 months after the first day of September, 1929. It 
is agreed that unless prior to the first day of Oc¬ 
tober, 1927 the Warehouse shall obtain from the United 
States Government and exhibit to Craig the said consent 
and extension, Craig may at his option at any time prior 
to the first day bf July 1928 substitute the first day of 
September 192*8 for the first day of September 1929 as 
the expiration date of this contract and if Craig shall so 
elect, then the provisions of the first sentence of this Four¬ 
teenth Paragraph shall apply and be operative during the 
twelve months succeeding the first day of September 1928. 

Fifteenth. The following shall be known as “base rates” 
for sugar storage: For the first month, or part thereof, 
35b per ton; for the second, third and fourth months at a 
per diem rate of 35b per ton per month; for the fifth, sixth, 
seventh and eighth months at a per diem rate of 30b per 
ton per month; for the ninth, tenth, eleventh and twelfth 
months at a per diem rate of 25b per ton per month; there¬ 
after at a per diem rate of 30b per ton per month. In all 
cases, the base rate on any lot of sugar shall be deter¬ 
mined bv the length of time the lot has been continuouslv 
in storage at the Newark Seaboard Terminal, regardless 
of any change, or changes, in ownership of said lot. 

In consideration of Craig's guarantee hereinbefore set 
forth, the Warehouse agrees to pay over to Craig, as soon 
as collected by it, a part of all charges for storage which 
it collects, to be determined in accordance with the follow¬ 
ing schedule: 

A. During such part of the term of this contract as the 
Warehouse shall not have authority from the United States 
Government, its lessor, to expend the funds required to 

prepare space for the storage of the additional 

61 45,000 ton's, as in Paragraph First provided, the 
Warehouse shall pay to Craig the entire difference 

between the amounts collected by it on all sugar stored 
hereunder for whosever account stored and whether in 
bulk or 50 ton lots and the base rates above named. 

B. During such part of the term of this contract as the 
Warehouse shall have authority from the United States 
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Government, its lessor, to expend the funds required to 
prepare space for the storage of the additional 45,000 tons, 
as in Paragraph First provided, the payments to Craig by 
the Warehouse of storage charges collected by the Ware¬ 
house shall be as follows: 

(1) On all sugar originally stored hereunder by Craig 
in bulk, or in 50 ton lots, the entire difference between the 
amounts collected by it from Craig and the base rates so 
long as Craig shall be the owner thereof. 

(2) On all sugar stored by Craig in the first instance, 
and subsequently delivered over to some other firm or 
corporation, the whole difference between the amount col¬ 
lected from such firm or corporation and the base rate, 
for the first month during which the sugar remains in 
Warehouse after such delivery; and one-half of the dif¬ 
ference between the amount collected from such firm or 
corporation and the base rate, for all of the time after the 
first month, for which the Warehouse Company shall col¬ 
lect storage. 

(3) On sugar delivered by Craig to some other firm or 
corporation directly, ex ship, the whole difference between 
the storage collected by the Warehouse and the base rate, 
for so long a time as the Warehouse Company shall con¬ 
tinue to collect storage on such sugar up to two months; 
and beyond two months, one-half of such difference for all 

the time after the second month when Craig shall 
62 not be the owner thereof, for which the Warehouse 
shall collect storage. 

(4) On sugar acquired by Craig from another firm or 
corporation, or so re-acquired by Craig, the whole differ¬ 
ence between the whole rate collected from Craig by the 
Warehouse Company and the base rate, for sc long as 
the sugar shall remain in Craig’s ownership and the Ware¬ 
house Company shall continue to collect storage on it; 
should such acquired, or re-acquired, sugar be thereafter 
delivered over by Craig to some other firm or corporation, 
then the provisions of Number 3 above shall apply. 

(5) On sugar stored by others than Craig, the whole 
difference between the amounts collected by it from such 
original storer and the base rates. 

(6) On sugar stored by others than Craig being de¬ 
livered over to a third firm or corporation and on all sub¬ 
sequent redeliveries, the Warehouse will pay the yhole dif- 
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ference between the amount collected from such other 
parties and the base rate for one month, in the case of 
turnover in store, and for two months in the case of ex 
ship deliveries; and thereafter the Warehouse will pay to 
Craig one-half the difference between the amount collected 
from such other parties and the base rates. 

The Warehouse agrees to furnish Craig; promptly infor¬ 
mation, in wirting, as to all sugar stored with it by others 
than Craig, giving the name of the storer, the effective 
storage date, the name of the vessel from which sugar dis¬ 
charged, the gross weight on which storage is to be cal¬ 
culated, and a statement as to whether the sugar is stored 
in bulk or in 50 ton lots. 

It is the intent of this agreement that the Warehouse 
shall receive and retain for sugar storage the base rates, 


and that all amounts collected bv the Warehouse in excess 

• 

of such base rates are to be paid over to Craig, in 

G3 consideration of Craig’s guarantee, regardless of 

from whom such storage is collected. Excepting 

on sugar delivered to others than Craig, on Exchange lots, 

on which 50 ton tariff rates are collected bv the Ware- 

% 

house, the Warehouse shall retain one-half of the differ¬ 
ence between such rates and the base rates after the first 
month in the case of sugar turned over in store, and after 


the second month in the ease of sugar delivered ex ship— 
both of these provisions applying regardless of whether 
the deliverv shall have been made bv Craig or bv anv 
other party. It is further agreed, that where sugar is 
acquired or re-acquired by Craig in store, the Warehouse 
shall retain net only the base rates, paying over to Craig 
the difference between the base rates and all amounts 
collected. 

Sixteenth. Except where it is specifically provided in 
this agreement that any right of either of the parties shall 
cease upon the happening of the contingences therein speci¬ 
fied, the exercise of, or the failure to exercise any option, 
or the adoption of, or the failure to adopt any remedy 
granted by the provisions of this agreement shall not pre¬ 
clude the party ini whose favor such option or such remedy 
shall exist from availing itself of any other right or remedy 
which it has upon the failure or refusal of the other party 
to perform the provisions, terms and conditions of this 
agreement on such other party’s part to be performed or 
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upon any default of such other party, it being the inten¬ 
tion that any option, right or remedy hereunder shall be 
in addition to the rights and remedies which the aggrieved 
party may have by law and that all rights and remedies 
shall be cumulative. 

Seventeenth. In the event of any strike o| lockout be¬ 
yond the control of the Warehouse as a result of which 
Craig becomes entitled to the benefit of those pro- 

64 visions of Rule 21 of the New York Coffee & Sugar 
Exchange as said Rule now exists or hereafter may 

be amended relating to strikes and lockouts, (praig agrees 
that, to the extent that performance of his contracts with 
others be modified, excused or postponed pursuant to said 
Rule, the performance of this agreement by thi Warehouse 
shall likewise and to the same extent be modified, excused 
or postponed. 

Nothing in this agreement contained is intended or shall 
be construed to obligate or render Craig liable for any 
storage charges, except upon sugar stored for his account 
as his property for the period during which it shall con¬ 
tinue to be so stored or for any labor chargesL except for 
labor performed at his direction for his account or for 
anv storage, labor or other charges of any nature for 
which another shall be liable to the Warehouse. 

Eighteenth. Disputes and/or claims of whatsoever na¬ 
ture relating to this agreement and/or the performance 
and/or the breach thereof shall be settled by arbitration 
in New York City and for the purpose of this Article and 
its enforcement and the remedies thereunder, jthe laws of 
the State of New York shall govern. In the eient of any 
such dispute or claim, the board of arbitratioij shall con¬ 
sist of three persons appointed as follows: On(f arbitrator 
shall be appointed by Craig and one arbitrator shall be ap¬ 
pointed by the Warehouse and the third arbitrator shall 
be chosen by the said appointees of Craig and the Ware¬ 
house. In the event that either party hereto shall fail to 
appoint an arbitrator within ten days after receiving writ¬ 
ten notice from the other of the appointment if an arbi¬ 
trator by it, then such arbitrator shall be appointed by 
the Justice presiding at a Special Term jof the Su- 

65 preme Court of the State of New York field in and 
for the County of New York upon the application 

of either party without notice to the other. In the event 
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that the two arbitrators appointed in either of the man¬ 
ners above provided shall fail to agree upon the third 
arbitrator within ten days after their appointment, then 
the said third arbitrator shall be appointed by the Justice 
presiding at a Special Term of the Supreme Court of the 

State of New York held in and for the Countv of New 

* 

York upon the application of either party hereto without 
notice to the other. The decision of the majority of such 
arbitrators shall constitute the decision of the said Board 
with the same force and effect as if the said decision be 
unanimous. Both parties hereto agree to be bound by the 
decision of the board of arbitration as above set forth 
and each party hereby waives its rights to take any legal 
measures for the enforcement of its rights arising under 
this agreement, except such as are provided by the arbi¬ 
tration laws of the State of New York as now in force or 
hereafter amended. Both parties agree that the judgment 
of the Supreme Court of the State of New York may be 
rendered upon any award made pursuant hereto. 

Nineteenth. Each party hereto shall deliver to the other 
within ten davs from the execution of this agreement a 
surety company bond in the sum of $150,000.00 guaran¬ 
teeing to the other the performance by the insured of all 
of the provisions, terms and conditions of this agreement 
on the part of the insured to be performed. Each party 
agrees to maintain in full force and effect the bond de¬ 
livered bv it during the term of this agreement and all 
extensions thereof. 

Twentieth. This agreement shall bind and be for the 
benefit of: the heirs, executors, administrators and 
66 assigns of the respective parties. 

In witness whereof the parties have caused this 
instrument to be 1 executed on their behalf by persons there¬ 
unto dulv authorized the dav and vear first above written. 

W. R. CRAIG & COMPANY, 

(S.) By CHAS. SLAUGHTER, 

A Member of the Firm. 
i MERC UR CORPORATION, 

(S.) By H. R. IIANLIN, 

President. 


Attest: 
(S.) 


FREDERICK H. STOKES, 

! Secretary. 
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67 State of New York, 

County of New York , ss: 

On this Seventh day of February 1927 before me per¬ 
sonally came William R. Craig-, to me known and known to 
me to be a member of the firm of W. R. Craig & Co., the co¬ 
partnership mentioned and described in the foregoing in¬ 
strument, and he duly acknowledged to me tlnjit he executed 
the same on behalf of said co 

State of New York, 

County of New York, ss: 

On this seventh day of February 1927 before me came 
H. R. Hanlin, to me known and known to me, who, being 
by me duly sworn, did depose and say that he resides in 
New Brighton, Staten Island, New York; that he is the 
President of Mercur Corporation, the corporation de¬ 
scribed in and which executed the foregoing instrument; 
that he knows the seal of said corporation; that the seal 
affixed to said instrument is such corporate seal; that it 
was so affixed by order of the board of directors of said 
corporation and that he signed his name thereto by like 
order. 

68 Mercur Corporation. 

I, Frederick H. Stokes, Secretary of Mercur Corpora¬ 
tion, a corporation duly organized and existing under the 
laws of the State of New York, do hereby certify that the 
following is a true and complete copy of a certain resolu¬ 
tion, duly adopted by the Board of Directors I of said cor¬ 
poration at a regular meeting duly called and assembled on 
the 25th day of January 1927, at which meeting a quorum 
was present and at which meeting I was present and acted 
as Secretary, viz: j 

“Resolved, That the action of the Vice-President of this 
corporation in executing and delivering, in t}ie name of 
and on behalf of this corporation and under its corporate 
seal, a supplemental agreement between this 'corporation 
and the Assistant Secretary of War, dated January 20th 
1927, covering certain real estate, buildings,! and equip- 
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ment, known as the Port Newark Army Supply Base, New 
Jersey, be and hereby is ratified, confirmed, and approved, 
and that said supplemental agreement so executed and de¬ 
livered be and hereby is ratified, confirmed, and approved.’’ 

In witness whereof I have hereunto set my hand and 
affixed the corporate seal of said corporation this 7th day 
of February, 1927. 

(S y FREDERICK H. STOKES, 

Secretary. 


69 Petitioners’ Exhibit “F.” 

Wqm. 26. 

4" Supplemental Ayreeynent. 

Executed March 8, 1928. 

Port Newark Army Supply Base, New Jersey. 

Mercur Corporation. 

70 This fourth supplemental agreement, made and 
entered into this 8th day of March, 1928, by and 

between the Secretary of War, hereinafter called the lessor, 
and the Mercur Corporation, a corporation organized and 
existing under thef laws of the State of New York, originally 
organized under the corporate name and title of Mercur 
Trading Corporation, with its principal office at 15 White¬ 
hall Street, in the Borough of Manhattan, City, County 
and State of New York, hereinafter called the lessee, wit- 
nesseth: That 

Whereas, on November 27, 1926, a lease was entered 
into between the; lessor and the lessee of the property 
known as the Port Newark Army Supply Base, New Jer¬ 
sey, for a period of ten (10) years beginning at 12:00 
o’clock noon, November 27, 1926, but revocable by the 
lessor at will, or by the lessee upon the giving to the lessor 
of three (3) months’ notice in writing of its election to 
cancel said lease; 

Whereas, said lease has heretofore been supplemented 
by three supplemental agreements entered into between the 
lessor and the lessee on January 20, 1927, March 21, 1927, 
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and May 27, 1927, respectively, under which the lessee was 
authorized to make betterments, repairs and renewals to 
portions of the leased premises, the said supplemental 
agreement of January 20, 1927, providing that the lessor 
would not exercise the option to revoke saic} lease prior 
to September 1, 1929, subject to the terms and conditions 
set forth in said supplemental agreements; 

Whereas, the lessee, under the terms of said supple¬ 
mental agreements, has made the required betterments, re¬ 
pairs and renewals to 36 sections of warehouses, viz., Sec¬ 
tions E, F, G and H of warehouses designated Nos. 1 to 9, 
inclusive, and to the wharves, platforms and runways ap¬ 
purtenant thereto, on the leased premises; 

Whereas, it is for the mutual benefit of the parties to fur¬ 
ther modify said lease as amended by the afcjresaid three 
supplemental agreements as hereinafter set forth; 

71 Now, therefore, in consideration of the premises 
and of the obligations hereinafter set fcfrth, and the * 
mutual benefits accruing to the parties hereto) the parties 
hereto do mutually covenant and agree that the said lease 
of November 27, 1926, as amended by supplemental agree¬ 
ments of January 20, 1927, March 21, 1927, and May 27, 
1927, be further amended in the following respects and in 
those respects only; 

1. The right of the United States to sell the leased prem¬ 
ises at any time, subject to the rights of the lessee under 
said original lease as amended, is expressly recognized. 

In the event the leased premises are sold or advertised 
for sale on or before September 1, 1929, the lessee agrees 
upon thirty days’ notice from the lessor to give any pur¬ 
chaser or prospective purchaser of the leased premises 
an option to buy its leasehold interest at a ^rice to be 
fixed by the lessee, which price shall not exceed the un¬ 
recouped expenditures and obligations incurred by the 
lessee for betterments, repairs and renewals to the 36 sec¬ 
tions, E, F, G and H of warehouses Nos. 1 to 9, inclusive 
and to the wharves, platforms and runways appurtenant 
thereto, on the leased premises authorized and jnade under 
the provisions of the aforesaid three supplemental agree¬ 
ments, provided the said purchaser shall recognize the 
rights of occupancy by third parties up to $nd includ¬ 
ing August 31, 1931, under all sub-leases and Agreements 
for the use by such third parties of any portion or por- 
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tions of the leased premises theretofore entered into by 
the lessee with such third parties in good faith and under 
terms and conditions not inconsistent with the provisions 
of said original lease as amended, provided that in no 
event shall the lessor be liable for any losses sustained or 
obligations incurred by the lessee in connection with any 
betterments, repairs, renewals, maintenance, or operations 
of any portion or portions of the leased premises. 

2. The lessor agrees that in case it exercises its option 
to revoke the said original lease as amended, at any time 
between September 1, 1929, and August 31, 1931, or that 

in case any purchaser of the property revokes said 
72 original lease as amended, at any time between Sep¬ 
tember 1, 1929, and August 31, 1931, the rights of 
occupancy by third parties accruing after the effective date 
of such revocation under all subleases and agreements for 
the use by such third parties of any portion or portions 
of the leased premises theretofore entered into by the 
lessee with such third parties in good faith and under 
terms and conditions not inconsistent with the terms of 
said original lease as amended, shall be recognized up to 
and including August 31, 1931, but in no event shall the 
lessor or the purchaser be liable for any losses sustained 
or obligations incurred bv the lessee in connection with 
any betterments, repairs, renewals, maintenance, or opera¬ 
tions of any portion or portions of the leased premises 
in case said original lease as amended, is revoked at any 
time on or after September 1, 1929. 

3. From the date of this agreement to August 31, 1929, 
the lessee agrees to keep the leased premises in good re¬ 
pair to the extent possible by the expenditure on better¬ 
ments, repairs and renewals to the premises of not less 
than fifty per cent (50%) of the money remaining after 
the deductions as provided for in condition 1 of the said 
original lease have been made from the revenues derived 
from that portion of the leased premises other than the 
36 sections, E, F, G and H of warehouses Xos. 1 to 9, in¬ 
clusive, of the said leased premises. 

4. That condition 1 on page 3 of the original lease, as 
amended by the aforesaid three supplemental agreements, 
is hereby further amended, effective September 1, 1929, to 
read as follows: 
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“So long* as this lease as amended, shall remain in force ' 
the lessee shall operate said property for terminal, storage 
warehouse and/or manufacturing purposes. ]’t will charge 
against the gross revenues collected from all sources all 
operating expenses thereof, including office expenses, over¬ 
head, wages, salaries, insurance premiums, and deprecia¬ 
tion on equipment furnished by the lessee. ” 


73 The depreciation allowed on equipment shall be at 
the rate allowed by the Federal Income Tax au¬ 
thorities in similar cases. The monevs remaining shall be 
disposed of as follows: Fifty per cent (50%) shall be ex¬ 
pended in making, under the general supervision and with 
the approval of the Quartermaster General, or his duly 
authorized representative, such betterments, repairs and 
renewals to and upon said property as the Quartermaster 
General, or his duly authorized representative^, shall from 
time to time direct or approve. The remaining fifty per 
cent (50%) shall be applied by the lessee toward reim¬ 
bursing itself for the cost of betterments, repairs and re¬ 


newals made to the 36 sections, E, F, G and|H of ware¬ 
houses Nos. 1 to 9, inclusive, and to the wliarves, plat¬ 
forms, and runways appurtenant thereto, oil the leased 
premises, authorized and made pursuant to tljie aforesaid 
three supplemental agreements, together with interest at 
five per cent (5%) per annum on and after September 1, 
1929 on that portion of the said cost of such betterments, 
repairs and renewals as have not been recouped by the 
lessee prior to September 1, 1929, provided tlukt from and 
after the date that the lessee shall have reimbursed itself 


in full in the manner herein provided, then the moneys re¬ 
maining shall be disposed of as follows: Ninety per cent 
(90%) shall be expended in making, under the general 
supervision and with the approval of the Quartermaster 
General, or his duly authorized representative, such better¬ 
ments, repairs and renewals to and upon said property as 
the Quartermaster General, or his duly authorized repre¬ 
sentative, shall from time to time direct or approve. The 
remaining ten per cent (10%) shall be the property of the 

lessee. i 

5. That any and all subleases and agreements entered 
into by the lessee with third parties for the u|se by third 
parties of any portion or portions of the leased premises 
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shall be upon terms and conditions not inconsistent with 
this lease as amended by the aforesaid three supplemental 
agreements and this supplemental agreement. 

74 Except as hereinbefore expressly modified and 
amended, all the terms and conditions of said origi¬ 
nal lease of November 27, 1926, and supplemental agree¬ 
ments thereto of January 20, 1927, March 21, 1927, and 
May 27, 1927, shall remain unchanged and shall continue 
in full force and effect. 

In witness whereof the lessor has hereunto set his hand 
and affixed the seal of the War Department, and the lessee 
has caused these presents to be executed by its duly au¬ 
thorized officers and its corporate seal to be affixed this 8th 
day of March, 1928. 

(Sgd.) C. B. ROBBINS. 

The Assistant Secretary of War. 
i MERCUR CORPORATION, 

(Sgd.) By WILBUR BRUNDAGE, 

Vice-President. 

Attest: 

(Sgd.) FREDERICK H. STOKES, 

[seal.] Secretary. 


The undersigned surety on the lease of the Port Newark 
Army Supply Base to the Mercur Corporation (formerly 
the Mercur Trading Corporation) hereby consents to the 
supplemental agreements dated January 20, 1927, March 
21, 1927, May 27, 1927, and March 8, 1928, and hereby 
consents to the modification of said original lease bv said 
supplemental agreements and acknowledges its liability 
under said bond on said lease as amended. 

In witness whereof, the said surety has executed this ac¬ 
knowledgment by its duly authorized officers and its cor¬ 
porate seal has been affixed this 14th day of March, 1928. 

HARTFORD ACCIDENT AND IN¬ 
DEMNITY COMPANY, 

(Sgd.) By JOHN M. SMITH, 

Resident Vice-President. 


Attest: 

(Sgd.) G. P. FRIEDRICH, 

Resident Asst. Secretary. 
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75 State of New York, 

County of New York: 

On March 14, 1928, before me personally came John M. 
Smith, to me known, who, being by me dulv sworn, did 
depose and say that he resides in the Town of Teaneck, 
N. J.; that he is the Resident Vice-President of the Hart¬ 
ford Accident and Indemnity Company, the corporation de¬ 
scribed in and which executed the within instrument; that 
he knows the seal of said corporation; that thfe seal affixed 
to said instrument is such corporate seal; that it was so 
affixed by order of the Board of Directors of iaid corpora¬ 
tion, and that he signed his name thereto by like order; 
and the said John M. Smith further said that he is ac¬ 
quainted with G. P. Friedrich and knows him to be the 
Resident Asst. Secretary of said company; thjat the signa¬ 
ture of the said G. P. Friedrich subscribed ty the within 
instrument is in the genuine handwriting of tfye said G. P. 
Friedrich and was subscribed thereto by him lty like order 
of the Board of Directors and in the presence of him, the 
said John M. Smith; and that the Superintendent of In¬ 
surance of the State of New York has, pursuant to chap¬ 
ter 33 of the Laws of the State of New York for the year 
1909, constituting chapter 28 of the Consolidated Laws 
of the State of New York as amended by chapter 182’ of 
the Laws of the State of New York for the year 1913, 
issued to the Hartford Accident and Indemnify Company 
his certificate that said company is qualified to| become and 
be accepted as surety or guarantor on all bbnds, under¬ 
takings and other obligations or guarantees, |as provided 
in the Insurance Law of the State of New ^ork and all 
laws amendatory thereof and supplementary thereto; and 
that such certificate has not been revoked. 

M. I. CAMPBELL. 

At a regular and lawful meeting of the Boatyl of Direc¬ 
tors of the Hartford Accident and Indemnity Company, 
at which a quorum was present, held at the office of the 
company, in the City of Hartford, State of Connecticut, on 
the 6th day of September, A. D. 1927, on motion, it was 
unanimously 

Resolved that Paul Rutherford, or Harry A. Kearney, or 
John M. Smith, or Louis F. Mahla, or R. F.j Morton, or 
W. A. Earl, or J. D. Hunter, Resident Vice-Presidents of 
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the company, in the State of New York, be, and each of 
them is, hereby authorized and empowered to execute and 
deliver, and to attach the seal of the company to any and 
all bonds and undertakings on behalf of the company in 
its business of guaranteeing the fidelity of persons hold¬ 
ing places of public or private trust; guaranteeing the 
performance of contracts other than insurance policies; 
guaranteeing the performance of insurance contracts 
where surety bonds are accepted by states or municipali¬ 
ties; executing or guaranteeing bonds and undertakings 
required or permitted in all actions or proceedings or by 
law allowed; and indemnifying banks, bankers, brokers, 
financial or moneyed associations, or financial or moneyed 
corporations against the loss of any bills of exchange, 
notes, drafts, acceptances of drafts, bonds, securities, evi¬ 
dences of debt, deeds, mortgages, documents, currency and 
money, except that no such contract or indemnity indem¬ 
nifying banks, bankers, brokers, financial or moneyed as¬ 
sociations, or financial or moneyed corporations shall in¬ 
demnify against loss caused by marine risks, or risks of 
transportation or navigation; such bonds and undertak¬ 
ings, however, to be attested in every instance by one other 
of said Resident Vice-Presidents, or by G. P. Friedrich, 
W. E. Miller, W. J. McCarthy, E. W. Hohbein, or S. Ca- 
potosto, Resident Assistant Secretaries of the company, 
as occasion may require. 

State of New York, 

County of New York, ss: 

I, G. P. Friedrich, Resident Asst. Secretary of the Hart¬ 
ford Accident and Indemnity Company, have compared the 
foregoing resolution with the original thereof, as recorded 
in the minute book of said company, and do hereby certify 
that the same is a true and correct transcript therefrom, 
and of the whole of the said resolution, and that the same 
is still in full force and effect. 

Given under my hand and the seal of the company, at 
the City of New York, on March 14, 1928. 

! G. P. FRIEDRICH, 

Resident Asst. Secretary. 
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Hartford Accident and Indemnity Company, Hartford, 

Connecticut. 


Financial Statement, September 30, 1927. 
Assets—Market Value. 


Government Bonds . $5,141,860.00 

State, County and Municipal Bonds. 5,889,480.00 

Railroad Bonds . 4,184,500.00 

Miscellaneous Bonds . 5,273,715.00 

Stocks. 4,883,918.00 


Real Estate, Mortgages, etc 


Cash in Offices and Banks. 

Premiums in course of collection (under 90 

days) ... 

Interest Accrued . 

Sundry Assets . 

Total Admitted Assets. 

Liabilities. 

Reserve for Claims and Suits. 

Reserve for Unearned Premiums. 

Reserve for Commissions. 

Reserve for Taxes. 


830,529.00 

I 

—i- 

$36,204,002.00 

$3,063,689.22 

6,392,605.44 

290,144.10 

435,821.38 

— 

$3|6,386,262.14 


$1^,923,874.00 
1^,459,563.25 
|L,280,876.53 
| 510,470.00 


Reserve for Sundry Bills, etc. i 17,149.84 

Voluntary Reserve . 1,000,000.00 

$2^,191,933.62 

Capital paid in. $1,000,000.00 

Net Surplus over all liabili¬ 
ties . 6,194,328.52 

- 7,194,328.52 

$36!,386,262.14 

Surplus to Policyholders, $7,194,328.52. 

State of New York, 

County of Neiv York , ss: 

I, G. P. Friedrich, Resident Asst. Secretary otf the Hart¬ 
ford Accident and Indemnity Company, do hereby certify 
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that the foregoing is a correct statement of the financial 
condition of said Company, as of September 30, 1927, to 
the best of my knowledge and belief, and that the financial 
condition of said Company is as favorable now as it was 
when said instrument was made. 

! G. P. FRIEDRICH, 

Resident Asst. Secretary. 

Subscribed and sworn to before me on March 14, 1928. 

! M. I. CAMPBELL, 

Notary Public , Neiv York County. 

76 Mercur Corporation. 

I, Frederick H. Stokes, Secretary of Mercur Corpora¬ 
tion, a corporation duly organized and existing under the 
laws of the State of New York, do hereby certify that the 
following is a true and complete copy of a resolution, duly 
adopted by the Board of Directors of said corporation at 
a regular meeting of the Board held on the 27th day of 
March, 1928, at which meeting a quorum was present and 
at which meeting I was present and acted as Secretary, 
viz: 

“Resolved: That the action of the Vice-President of this 
corporation in executing and delivering, in the name and 
on behalf of this corporation, and under its corporate seal, 
a Fourth Supplemental Agreement dated March 8th, 1928, 
between this corporation and the Secretary of War, cover¬ 
ing certain real estate, buildings and equipment known as 
the Port Newark Army Supply Base, Newark, New Jersey, 
be and hereby is ratified, confirmed and approved and that 
said Supplemental Agreement so executed and delivered 
be and hereby is ratified, confirmed and approved.” 

In witness whereof, I have hereunto set my hand and 
affixed the corporate seal of Mercur Corporation this 5th 
dav of April, 1928. 

FREDERICK H. STOKES, 

Secretary. 

77 Mercur Corporation. Certified copy of resolutions 
of the board of directors. Clark, Carr & Ellis, 39 

Broadway, New York. 
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78 Petitioners’ Exhibit “6”. 

Wqm. 26. 

Leasing Sec. R. E. Div. Copy. 

Distribution of Copies 1/13/31. 

J. A. C. (—). 

Chief of Finance. 

2.M. Gen. files. 

2.M., 2d Corps Area. 

Fifth Supplemental Agreement. 

Executed Dec. 30, 1930. ' 

Port Newark Army Supply Base, N. J. 

Mercur Corporation. 

79 This fifth supplemental agreement, made and en¬ 
tered into this 30th day of December, 1930, by and 

between the Secretary of War, hereinafter called the lessor, 
and the Mercur Corporation, a corporation organized and 
existing under the laws of the State of New York, originally 
organized under the corporate name and titles of Mercur 
Trading Corporation, with its principal office at 15 White¬ 
hall Street, in the Borough of Manhattan, City, County 
and State of New York, hereinafter called the lessee, wit¬ 
nessed : 

Whereas, on November 27, 1926, a lease was entered into 
between the lessor and the lessee of the property known 
as the Port Newark Army Supply Base, New Jersey, for 
a period of ten (10) years beginning at 12:00 o’clock noon, 
November 27, 1926, but revocable by the lessor at will, or 
by the lessee upon the giving to the lessor op’ three (3) 
months’ notice in writing of its election to cancel said 
lease; 

Whereas, said lease has heretofore been supplemented 
by four supplemental agreements entered into between the 
lessor and the lessee on January 20, 1927, March 31, 1927, 
May 27, 1927, and March 8, 1928, respectively, which 
amended the original lease in the respects provided in said 
supplemental agreements; 


5—5987a 
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Whereas, it is provided in said original lease as so 
amended, that the rights of occupancy by third parties ac¬ 
cruing under all subleases and agreements for the use by 
such third parties of any portion or portions of the leased 
premises, entered into by the lessee with such parties in 
good faith and under terms and conditions not inconsistent 
with the terms of said original lease as amended, would be 
recognized bv the lessor up to and including August 31, 
1931; 

Whereas, the lessee, under the terms of said original 
lease as so amended, has no power to grant authority to 
third parties for the continuance of their use of portions 
of the leased premises for terminal storage and/or manu¬ 
facturing purposes beyond August 31, 1931; and 
80 Whereas, it is in the interest of the United States 
that the property and business be kept intact for 
any future Governmental need or other disposition, and in 
order that commodities may be placed in storage and the 
withdrawal of the commodities now in storage avoided, it 
is desired to extend the time in which the rights of third 
parties aforesaid shall be recognized, and to amend said 
lease in certain other respects; 

Now, therefore, in consideration of the premises and of 
the obligations hereinafter set forth and the mutual bene¬ 
fits accruing to the parties hereto, the parties hereto do 
mutually covenant and agree that the said original lease 
of November *27, 1926, as amended by the aforesaid four 
supplemental agreements, be further amended in the fol¬ 
lowing respects and in these respects only: 

1. That this lease will not be revoked by the lessor prior 
to August 31, 1936, except (a) in case of a national emer¬ 
gency, as to the existence of which the lessor shall be the 
sole judge; (b) in case of the sale of the property by the 
lessor; and (c) in case the lessee shall fail or refuse to 
comply with any of the terms, covenants or conditions of 
this lease; provided, that in case of revocation of the lease 
for reason (b) the accounts of the lessee shall be adjusted 
in accordance with the terms of this lease, as amended, 
as of the date that possession is delivered to the purchaser 
by the lessor and the purchaser shall be entitled to all 
revenues accruing after the date possession is so delivered; 
and provided further, that in the event of the revocation 
of the lease for either of the reasons (b) and (c), the lessor, 
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or its successors in title, agree to recognize, up to and in¬ 
cluding August 31, 1936, the rights of occupancy by third 
parties under all subleases and agreements for the 
81 use by such third parties of any portion or portions 
of the leased premises, entered into byj the lessee 
with such third parties in good faith and uhder terms 
and conditions not inconsistent with the terms, covenants 
and conditions of this lease. 

2. That Condition 1 of the original lease, ^s amended 
by the aforesaid four supplemental agreement^, is hereby 
further amended to read as follows: 

So long as this lease as amended, shall remain in force 
the lessee shall operate said property for terminal storage 
warehouse and/or manufacturing purposes. It will charge 
against the gross revenues collected from all sources all 
operating expenses thereof, including office expanses, over¬ 
head, wages, salaries, insurance premiums, an{l deprecia¬ 
tion on equipment furnished by the lessee; provided, that 
all expenditures made by the lessee shall at all times be 
subject to approval and general supervision by the Quar¬ 
termaster General, or his duly authorized representative. 
The depreciation allowed on equipment shall be at the rate 
allowed by the Federal Income Tax authorities in similar 
cases; provided, that where in the past depreciation to the 
extent of the original cost of any equipment of the lessee 
has been allowed the lessee, ownership of such equipment 
shall be considered and treated as in the United States, 
and where in the future the lessee is allowed, on such 
other equipment now owned or hereafter acquired by the 
lessee for the purpose of this lease, depreciation to the 
extent of the original cost thereof, in which depreciation 
there shall be included the depreciation to deite allowed 
the lessee thereon, such equipment shall thereupon be¬ 
come the property of the United States; provided further, 
that the lessor, or its successors in title, may, during the 
continuance of this lease or within thirty days after its 
expiration or revocation, allow the lessee, as ai^ operating 
expense or otherwise, the difference between the deprecia¬ 
tion to that time allowed and the cost of any equipment, 
whereupon such equipment shall become the property of 
the lessor, or its successors in title, as the case may be. 
The moneys remaining shall be disposed of as follows: 
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Ninety per cent (90%) shall be expended in making, under 
the general supervision and with approval of the Quarter¬ 
master General, or his duly authorized representative, such 
betterments, repairs and renewals to and upon said prop¬ 
erty as the Quartermaster General, or his duly authorized 
representative shall, from time to time, direct, or approve, 
or shall be otherwise disposed of as the Quartermaster 
General may direct; ten per cent (10%) shall be the prop- 
ertv of the lessee. In no event shall the lessor or 

82' its successors in title be liable for anv losses sus- 

*> 

tained or obligations incurred by the lessee in con¬ 
nection with the operation and maintenance of or renewals, 
repairs and betterments to said property. 

3. That paragraph 5 of the supplemental agreement 
dated March 8,1928, is hereby amended so as to add thereto 
the following proviso: 

Provided, that no such sublease or agreement shall con¬ 
tain, or be construed as containing, any provisions provid¬ 
ing for the sharing or participation by said third parties, 
directly or indirectly, in any rental, storage charges or 
payments of any kind by such third or other parties inci¬ 
dent to or arising out of the use and occupation of said 
premises or the conduct of business thereon. 

4. That condition 4 of the original lease is hereby 
amended to read as follows: 

The lessee shall not make anv changes other than minor 
repairs or alterations to the property demised under this 
lease, except with the written approval of and under con¬ 
ditions as prescribed by the Quartermaster General, or his 
duly authorized representative, under whose supervision 
the work shall be performed. 

5. That Condition 7 of said original lease is herebv 
amended so as to change the amount of fire insurance to 
be carried upon the property from $250,000.00 to $500,- 
000 . 00 . 

6. That Condition 9 of said original lease is amended 
so as to increase the amount of the performance bond to 
$50,000.00. 

Except as hereinbefore expressly modified and amended, 
all the terms and conditions of said original lease of No- 
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vember 27, 1826, and supplemental agreements thereto of 
January 20, 1927, March 21, 1927, May 27, 1927, and March 
8, 1928, shall remain unchanged and shall continue in full 
force and effect. 

In witness whereof the lessor has hereunto set his hand 
and affixed the seal of the War Department, and the 
83 lessee has caused these presents to be executed by 
its duly authorized officers and its corporate seal 
to be affixed this 30th dav of December, 1930. 

[seal.] F.*H. PAYNE, | 

The Assistant Secretary of War. 

MERCUR CORPORATION, 

By-, I 

Vice-President. 

Attest: 

FREDERICK H. STOKES, 

Secretary. 

The undersigned surety on the lease of the Port Newark 

C 1 4' 

Army Supply Base to the Mercur Corporation (formerly 
the Mercur Trading Corporation) hereby consents to the 
supplemental agreements dated January 20, 1927, March 21, 
1927, May 27, 1927, March 8, 1928, and December 30, 1930, 
and hereby consents to the modification of s[aid original 
lease by said supplemental agreements and acknowledges 
its liability under said bond on said lease as amended. 

In witness whereof the said surety has executed this ac¬ 
knowledgment by its duly authorized officers and its cor¬ 
porate seal has been affixed this 30th day of December, 
1930. i 

HARTFORD ACCIDENT iAND IN¬ 
DEMNITY COMPANY, j 
By HARRY A. KEARNEY, j 

Res. Vice-President. 

Attest: 

G. P. FRIEDRICH, 

Res. Vice-President. 
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Mercur Corporation. 


I, Frederick H. Stokes, Secretary of Mercur Corpora¬ 
tion, a corporation duly organized and existing* under 
the laws of the State of New York, do hereby cjertify that 
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the following is a true and complete copy of certain reso¬ 
lutions duly adopted by the Board of Directors of said 
Mercur Corporation at a regular meeting duly called and 
assembled on the 30th day of December, 1930, at which 
meeting there was a quorum present and at which meeting 
I was present and acted as Secretary: 


“Resolved: That, H. R. Hanlin, President of this cor¬ 
poration, or Wilbur Brundage, Vice-President of this cor¬ 
poration, be anjd hereby are severally authorized, em¬ 
powered and directed to execute, in the name and on be¬ 
half of this corporation and under its corporate seal at¬ 
tested by Frederick H. Stokes, the Secretary of the cor- 
poration. and to deliver to the Secretary of War a Fifth 
Supplemental Agreement dated December 30, 1930, be¬ 
tween this corporation and the Secretary of War covering 
certain real estate, buildings and equipment known as the 
Port Newark Army Supply Base, Newark, New Jersey, 
upon the terms and in the form submitted to this meet¬ 
ing, or with such changes therein as may be approved by 
counsel for this corporation; and further 

“Resolved: That the Secretary of this corporation be 
and hereby is authorized, empowered and directed to de¬ 
liver to the Secretary of War certified copies of the pre¬ 
ceding resolution.” 


In witness whereof I have hereunto set mv hand and 
affixed the corporate seal of Mercur Corporation this 31st 
dav of December, 1930. 

FREDERICK H. STOKES, 

Secretary. 


85 Mercur Corporation. Certified copy of resolutions 
of the board of directors. Clark, Carr & Ellis, 39 
Broadway, New York. 


86 Mercur Corporation. 

I, Frederick II. Stokes, Secretary of Mercur Corporation, 
a corporation duly organized and existing under the laws 
of the State of New York, do hereby certify that the fol¬ 
lowing is a true and complete copy of certain resolutions 
duly adopted by the Board of Directors of said Mercur 
Corporation at a regular meeting duly called and assembled 



GEORGE H. DERN, SECRETARY OF WAlf. 71 

on the 30th day of December, 1930, at which n[ieeting there 

was a quorum and at which meeting* I was present and 

acted as Secretary: 

* 

“ Resolved: That in consideration of, and as one of the 
conditions of the execution and delivery of the Fifth Sup¬ 
plemental Agreement dated December 30, 1930, between 
this corporation and the Secretary of War, the Suspense 
Account heretofore set up on the books of the corporation 
and aggregating $83,701.77 be and hereby is settled and 
closed, in accordance with the agreement between this cor¬ 
poration and the Secretary of War, in the following man¬ 
ner: (1) by the transfer from said Suspense Account as 
of December 31st, 1930 to the Equipment Account of the 
sum of $20,936.40’ being the amount necessary as of said 
date to depreciate fully the cost to this corporation of 
the equipment heretofore furnished and paidj for by this 
corporation, and title to the said equipment shall there¬ 
upon immediately pass to the United States as specified 
in said Fifth Supplemental Agreement; (2) by the trans¬ 
fer from said Suspense Account as of December 31st, 1930 
to the Surplus Account of this corporation of the sum of 
$8,370.18, being the ten per cent (10%) share of said Sus¬ 
pense Account, the property of this corporation, as speci¬ 
fied in said Fifth Supplemental Agreement; and (3) by 
the transfer from said Suspense Account as of December 
31st, 1930 to the Maintenance Account of the sum of $54,- 
395.19 and said sum shall be made available for expendi¬ 
ture by this corporation through the Maintenance Account 
in accordance with the provisions of the lease between this 
corporation and the Secretary of War, provided, however, 
that this corporation shall not be obligated to make any 
payment from said Maintenance Account of any part of 
said sum of $54,395.19, except from time to time to the ex¬ 
tent of the monthly net profits accruing to this corpora¬ 
tion under the terms of the lease between this corpora¬ 
tion and the Secretary of War, as amended, until 
87 said sum of $54,395.19 has been fully liquidated in 
such manner, and, provided, further, "hat in the 
event of revocation of the lease between this Corporation 
and the Secretary of War for any cause whatsoever noth- 
ing contained in this resolution shall be construed as in 
any way affecting the right of the United States to claim 
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the balance as of the effective date of said revocation be¬ 
tween the moneys so paid out from Maintenance Account 
and the said sum of $54,395.19; and that the Treasurer 
of this corporation be and hereby is authorized, empowered 
and directed to settle and close said Suspense Account as 
of December 31st, 1930 in accordance with the provisions 
of this resolution; and further 

™ 'Resolved: That the Secretary of this corporation be 
and hereby is authorized, empowered and directed to de¬ 
liver to the Secretary of War certified copies of the pre¬ 
ceding resolution.” 

In witness whereof I have hereunto set mv hand and 

* 

affixed the corporate seal of Mercur Corporation this 31st 
dav of December, 1930. 

(Sgd.) FREDERICK H. STOKES, 

Secretary. 

88 Mercur Corporation. Certified copy of resolution 
of board of directors. Clark, Carr & Ellis, 120 Broad- 

wav, New York. 

89 Petitioners’ Exhibit “H”. 

Law Offices of Hill, Ross & Hill. 

John Philip Hill, Francis W. Hill, Jr., Charles Carroll, Jr. 

2101 Baltimore Trust Building, Baltimore. 404 Trans¬ 
portation Building, Washington. 

Cable Address: “Hillross”. 

Telephones: Baltimore, Plaza 4772; Washington, National 

0294. 

Washington, June 9, 1932. 

The Honorable the Secretarv of War, 

War Department, 

Washington, D. C. 

Sir : 

Port Newark Armv Base. 

a/ 

The subscriber of this letter is an incorporated Asso¬ 
ciation composed of warehouse, wharf, and terminal com¬ 
panies located at the Port of New York, which companies, 
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through their officers, and through the Honorable John 
Philip Hill of Washington, D. C., have previously made 
representations to you and to the Honorable Frederick H. 
Payne, the Assistant Secretary of War, upon the improvi¬ 
dence, inequity and illegality of the “lease’’ of Port New¬ 
ark Army Base to the Mercur Corporation. 

The so-called lease from the War Department to the 
Mercur Corporation, and the five supplemental agree¬ 
ments, have been the subject of testimony before the Com- 
mittee on Military Affairs, of the House of Representa¬ 
tives, at hearings held during May and the flrst part of 
June, 1932. At these hearings public disclosure of the 
arrangement of the Government with the Mercur Corpora¬ 
tion has provided the basis upon which there may be predi¬ 
cated, formally, representations of the want o|f authority 
for this so-called lease to the Mercur Corporation, as modi¬ 
fied. The sum of the testimony at the hearings! before the 

c 1 

Committee on Military affairs was succinctly stated bv the 
Honorable John J. McSwain, Chairman of the Committee, 
in the course of the hearing held June 3, 1932, when the 
Chairman stated: 

“Of course it would be useless to make an} 7 offer of pur¬ 
chase until there is authority to sell, but there is an au¬ 
thority now to lease, and I will sav franklv, in mv humble 
judgment, that authority has not been exercised, because 
I do not believe the present contract is a lease. I do not 
think thcv have exercised the authority to lease it. Tliev 
have no authority to set up an operating agency at all.” 
(Hearings of Friday, June 3, 1932, p. 22.) 

90 In the course of the informal representations made 
to you and to the Assistant Secretary of War, as¬ 
sumptions were used to demonstrate the apparent illegality 
of the so-called lease, by reason of the nature!of the ar¬ 
rangement ; in permitting the War Department to utilize 
funds for maintenance and other purposes without con¬ 
gressional authority; in permitting the application of in¬ 
come to departmental purposes instead of the deposit of 
such funds in the public treasury; in permitting subleases 
to be effected, non-cancelable upon the sale of the property 
(same in event of a military emergency) calculated to 
prove disadvantageous to the Government; and ih the crea- 
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tion of a relationship, palpably improvident. The disclos¬ 
ures of fact at the hearings before the Committee on Mili¬ 
tary Affairs have given substance to these contentions. 

The further apparent grounds for the opinion expressed 
in the foregoing quotation from Chairman McSwain’s re¬ 
marks, that the so-called lease has been concluded without 
authority of law, are the stated reason that it is an operat¬ 
ing agreement and not a lease, and as well as that the 
term of the lease is for a greater period of time than is 
permitted by law. These considerations provide additional 
grounds for the contention that the agreement with the 
Mercur Corporation is voidable, if not void. 

Therefore, as a citizen of the United States, this Asso¬ 
ciation, on behalf of its members, as well citizens of, and 
paying taxes to the United States and the State of New 
York, makes to vou this overture, to cancel and terminate 
forthwith the existing agreement between tlie United 
States and the Mercur Corporation. It is respectfully 
submitted that the agreement should be terminated be¬ 
cause it is improvident, and that it should be, and may be, 
terminated because it is not authorized in law. 

Respectfullv, 

NEW YORK WAREHOUSE, WHARF AND 
TERMINAL ASSOCIATION, INC., 

Bv HILL, ROSS & HILL, 

HARPER A. HOLT, 

Attorneys. 

HH:KR. 


91 Petitioners 7 Exhibit “I”. 

War Department, Washington. 


June 29, 1932. 

New York Warehouse, Wharf and Terminal Association, 
Inc., 

c/o Hill, Ross & Hill, 

404 Transportation Building, 

Washington, D. C. 


Gentlemen : 


Receipt is acknpwledged of your letter of June 17, 1932, 
in regard to the agreement between the United States and 
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the Mercur Corporation concerning the Port Newark Army 
Base. 

All of the statements contained in vour letter have re- 
ceived careful consideration, but nothing therein contained 
causes the War Department to alter the opinion hereto¬ 
fore reached by it that the agreement to which vou refer 
is both legal and proper. 

Sincerely vours, 

(Signed) * F. TRTJBEE DAVISON, 

Assistant Secretary of War . 

92 Answer to Petition and Return to Ride. 

Filed September 7, 1932. 


Now comes the respondent, Patrick J. Hurley, Secretary 
of War, now and at all times saving and reserving unto 
himself, all exceptions to the many imperfections, uncer¬ 
tainties and defects in the petition for the writ of man¬ 
damus filed herein, and reserving unto himself all benefits 
of the lack of jurisdiction of the Court appearing on the 
face of said petition to grant the relief prayed; and the 
lack of the jurisdiction of the Court to direct him as Sec¬ 
retary of War to perform the acts in question, and relying 
on the same as if demurrer had been specifically inter¬ 
posed, for answer to said petition and returiJ to the rule 
to show cause, or so much thereof as is material for him 
to answer, answering says: 

1. This respondent avers that he has no knowledge or 
information sufficient to form a belief as to th!e averments 


of paragraph 1 of said petition. 

2. This respondent avers that he has no knowledge or 
information sufficient to form a belief as to tlije averments 
of paragraph 2 of said petition. 

3. This respondent avers that he has no knowledge or 
information sufficient to form a belief as to thje averments 
of paragraph 3 of said petition. 

4. This respondent avers that he has no knowledge or 
information sufficient to form a belief as to thb averments 
of paragraph 4 of said petition. 

5. This respondent avers that he has no knowledge or 
information sufficient to form a belief as to th^ averments 
of paragraph 5 of said petition. 


76 


UNITED STATES OF AMERICA ET AL. VS. 


6. This respondent avers that he has no knowledge 

93 or information sufficient to form a belief as to the 
averments of paragraph 6 of said petition. 

7. This respondent avers that he has no knowledge or 
information sufficient to form a belief as to the averments 
of paragraph 7 of said petition. 

8. This respondent admits the averments of paragraph 
8 of said petition. 

9. Answering paragraph 9 of said petition, this respond¬ 
ent admits that the United States Government during, to 
wit, the year 1918, purchased a certain property commonly 
called the Port Newark Army Supply Base and constructed 
thereon very extensive warehouses as a terminal storage 
space for the handling of large quantities of supplies in 
and around the Port of York en route to shipment over 
seas to the American Expeditionary Forces; that said 
property consists of approximately 136 acres and affords 
a storage space of approximately 2,270,21S square feet; and 
that said property is not now used for army purposes, has 
been declared surplus property, and is under the control 
and jurisdiction of this respondent. 

This respondent is advised that the remaining aver¬ 
ments of said paragraph constitute conclusions of law 
which he is not required to answer. 

10. Answering paragraph 10 of said petition, this re¬ 
spondent admits the execution of the lease agreement of 
November 30, 1926, referred to therein, and further ad¬ 
mits that a copy thereof is annexed to and made a part of 
said petition and marked “Petitioners’ Exhibit A”. 

This respondent is advised that he is not required to 
answer the averments of said paragraph regarding some 
of the provisions of said lease, but may instead refer this 
Honorable Court to the exhibit itself for the exact terms 
and provisions thereof. 

94 This respondent is advised that the averment in 
said paragraph that the arrangement entered into 

was not in fact or in law a lease arrangement but was in 
fact and in law an operating arrangement, is a conclusion 
of law which he is not required to answer, but if required 
so to do, denies the same. 

This respondent admits that the said property and im¬ 
provements thereupon cost the United States Government 
approximately $11,000,000; and that the Mercur Corpora- 



GEORGE H. DERN, SECRETARY OF WARL 


77 


tion, after execution of the aforesaid lease, took possession 
of and begun to use the said premises for terminal and 
storage and warehouse purposes. 

This respondent has no knowledge or information suffi¬ 
cient to form a belief as to the averment iii said para¬ 
graph that the Mercur Corporation is a corporation with 
a capital of only $10,000. 

11. Answering paragraph 11 of said petition, this re¬ 
spondent admits the execution of the Supplemental Agree¬ 
ment of January 20, 1927, referred to therein, jand further 
admits that a copy thereof is annexed to and ijna.de a part 
of said petition, and is marked “Petitioners’ pxhibit B”. 

This respondent is advised that he is not [required to 
answer the averments of said paragraph regarding some 
of the provisions of said agreement, but may instead re¬ 
spectfully refer this Honorable Court to the exhibit itself 
for the exact terms and provisions thereof. 

This respondent admits that after the execution of said 
agreement the said Mercur Corporation continued to oc¬ 
cupy the said premises and to use the same for terminal 
and storage warehouse purposes. 

12. Answering paragraph 12 of said petition, this re¬ 
spondent admits the execution of the Second Sup- 

95 plemental Agreement of March 21, 192[7, referred 
thereto therein, and further admits thiat a copy 
thereof is annexed to and made a part of said petition, 
and is marked “Petitioners’ Exhibit C”. 

This respondent is advised that he is not inquired to 
answer the averments of said paragraph regarding some 
of the provisions of said agreement, but may instead re¬ 
spectfully refer this Honorable Court to the exhibit itself 
for the exact terms and provisions thereof. 

This respondent admits that after the execution of said 
agreement the said Mercur Corporation continued to use 
the said property for terminal and storage warehouse pur¬ 
poses. 

13. Answering paragraph 13 of said petitioii, this re¬ 
spondent admits the execution of the Third Supplemental 
Agreement of May 27,1927, referred to therein, a^id further 
admits that a copy thereof is annexed to and mide a part 
of said petition, and is marked “Petitioners’ Exhibit D”. 

This respondent is advised that he is not required to 
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answer the averments of said paragraph regarding some 
of the provisions of said agreement, but may instead re¬ 
spectfully refer this Honorable Court to the exhibit itself 
for the exact terms and provisions thereof. 

This respondent admits that after the execution of said 
agreement, the said Mercur Corporation continued to oc¬ 
cupy said property and to use it for terminal storage and 
warehouse purposes. 

14. Answering paragraph 14 of said petition, this re¬ 
spondent admits, upon information and belief, that on or 
about February 7, 1927, the Mercur Corporation entered 
into an agreement with one W. R. Craig & Company, but 
denies that such contract was made with the approval of 
the War Department. 

This respondent is advised that the following averment 
in said paragraph: “The Mercur Corporation being not a 
lessee but an operating agency for the War Depart- 
96 ment, the War Department itself thus engaged in 
secret rebates and improper practices,” constitutes 
a conclusion of law which he is not required to answer, 
but if lie should answer, denies the same. 

As to all the other averments of the said paragraph, 
this respondent says that he has no knowledge or infor¬ 
mation thereof sufficient to form a belief, including the 
contents of petitioners 7 Exhibit E. 

15. Answering paragraph 15 of said petition, this re¬ 
spondent admits the execution of the Fourth Supplemental 
Agreement of March 8, 1928, referred to therein, and fur¬ 
ther admits that a copy thereof is annexed to and made 
a part of said petition and is marked “Petitioners’ Ex¬ 
hibit F”. 

This respondent denies that said Fourth Supplemental 
Agreement was entered into in order to protect the Mer¬ 
cur Corporation and to prevent the ouster by the Govern¬ 
ment of said W. R. Craig & Company and other parties 
with whom the said Mercur Corporation might enter into 
contracts. 

This respondent is advised that he is not required to 
answer the averments in said paragraph regarding some 
of the provisions of said agreement, but may instead re¬ 
spectfully refer this Honorable Court to the exhibit itself 
for the exact terms and provisions thereof. 
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This respondent admits that after the execution of said 
agreement said Mercur Corporation continued to occupy 
and use said premises for terminal storage and warehouse 
purposes. | 

16. Answering paragraph 16 of said petition, this re¬ 
spondent admits the execution of the Fifth Supplemental 
Agreement of December 30, 1930, referred to therein, and 
further admits that a copy thereof is annexed to and made 
a part of said petition, and is marked “Petitioners’ Ex¬ 
hibit G”. 

97 This respondent is advised that he is not required 
to answer the averments of said paragraph regard¬ 
ing some of the provisions of said agreement, but may 
instead respectfully refer this Honorable Couirt to the ex¬ 
hibit itself for the exact terms and provisions thereof. 

This respondent has no knowledge or information suffi¬ 
cient to form a belief as to the averment in said para¬ 
graph that under the prior leases the said Mercur Cor¬ 
poration had entered into an agreement containing pro¬ 
visions that a third party should share and participate in 
Ihe profits or income from the rental and storage payments 
made by other parties. 

This respondent admits that after the execution of said 
lease the said Mercur Corporation continued to occupy and 
use said premises for terminal storage and warehouse pur¬ 
poses, and continues up to this time to occupy and so use 
said premises. 

17. Answering paragraph 17 of said petitiqn, this re¬ 

spondent admits that all of the money advanced by the 
Mercur Corporation for betterments and repaij-s has now 
been repaid to it, but he has no knowledged dr informa¬ 
tion sufficient to form a belief as to the date (j)f such re¬ 
payment. j 

This respondent admits, upon information hnd belief, 
that on September 1, 1929, the said Mercur Corporation 
had not been fully reimbursed for all of its expenditures. 
He has no knowledge or information sufficient to form a 
belief as to the amount due on that date; nor Concerning 
the averment that operations had been so conducted. 

This respondent is advised that the other averments of 
said paragraphs constitute conclusions of law which he is 
not required to answer. ~ I 
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18. This respondent is advised that the averments of 
paragraph 18 of said petition constitute conclusions 

98 of law which he is not required to answer, but if 
he should answer, denies the same. 

19. Answering paragraph 19 of said petition, this re¬ 
spondent says that he is advised that the averments thereof 
constitute conclusions of law which he is not required to 
answer. However, respondent denies that said agreements 
are invalid. 

20. This respondent admits the averments of paragraph 
20 of said petition, but for greater certainty, refers this 
Honorable Court to the agreements themselves for the 
exact terms and provisions thereof. 

21. Answering paragraph 21 of said petition, this re¬ 
spondent says that he is advised that the averments thereof 
constitute conclusions of law which he is not required to 
answer. However, he denies that the Fifth Supplemental 
Agreement of December 30, 1930, was executed without 
authoritv in law or in violation of the statutes of the 
United States. For greater certainty as to the exact con¬ 
tents of said agreement, this respondent respectfully refers 
this Honorable Court to “Exhibit G” annexed to said 
petition. 

22. This respondent is advised that the averments of 
paragraph 22 of said petition constitute conclusions of law 
which he is not required to answer, but if he should an¬ 
swer, denies the same. 

23. This respondent denies the averments of paragraph 
23 of said petition. 

24. This respondent is advised that the averments of 
paragraph 24 of said petition constitute conclusions of law 
which he is not required to answer. 

25. This respondent denies the averments of paragraph 
25 of said petition. 

99 26. This respondent admits, upon information and 
belief, that the petitioners herein are engaged in, 

and for many years have been engaged in the business of 
warehousing and in the operation of docks, wharves, in¬ 
dustrial and other terminal properties within the Port of 
New York; and that petitioners are engaged in the same 
business as that' in which the Mercur Corporation is en¬ 
gaged. This respondent denies, however, that the said 
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Mercur Corporation is engaged in business jointly with 
and on behalf of this respondent. This respon&ent admits, 
upon information and belief, that the operation of the said 
Newark Army Base by the said Mercur Corporation 
is in open and direct competition with the operations 
of said petitioners. He denies, however, that the said 
Mercur Corporation is operating said Newark Army Base 
jointly with and on behalf of this respondent.! 

This respondent has no knowledge or information suffi¬ 
cient to form a belief as to the averment in said para¬ 
graph that the Mercur Corporation, in competition and in 
the exercise of competitive practices, has obtained business 
and particular goods for storage away from and to the 
substantial detriment of the petitioner. 

Upon information and belief this respondent] admits the 
other averments of said paragraph. 

27. Answering paragraph 27 of said petition, this re¬ 
spondent denies that the said Mercur Corporation is en¬ 
gaging, on behalf of the United States and as tl{e operating 
agent of this respondent, in unfair trade practices, or in 
any other manner or thing whatsoever; and denies that 
tlie said Mercur Corporation cannot be separated or dis¬ 
tinguished from this respondent with respect to the in¬ 
terest involved except insofar as such interest is prorated 

in the percentages set forth in the agreement. 

100 This respondent is advised that the pther aver¬ 
ments of said paragraph constitute conclusions of law 
which he is not required to answer. 

28. Answering paragraph 28 of said petition, this re¬ 

spondent admits the receipt of the original of petitioners’ 
“Exhibit H”, but avers that it is dated June 117th, 1932, 
instead of June 9, 1932; and also admits that tjhe original 
of petitioners’ “Exhibit I” was sent, in which, atnong other 
things, is expressed the acknowledgment of thd receipt of 
the letter of June 17, 1932. | 

This respondent is advised that the remaining 1 , averments 
of said paragraph constitute conclusions of law which he is 
not required to answer, but if he should answer, denies the 
same. 

Further answering said petition, and as separate and dis¬ 
tinct defenses in addition to the foregoing, this Respondent 
avers that some time after April 6, 1917, and l^ng before 

l 

6—5987a 



82 


UNITED STATES OF AMERICA ET AL. VS. 


November 27, 1926, the United States of America acquired, 
for storage purposes, for the use of the Army, the property 
now commonly called the Port Newark Army Supply Base, 
title thereto being vested in the United States of America; 
that prior to, and on, to wit, November 27, 1926, said prop¬ 
erty, in the judgment of the then Secretary of War was no 
longer needed for use by the United States of America, 
which situation, in respondent’s judgment, has continued to 
exist up to the present time; that, to wit, on November 30, 
1926, the then Secretary of War, acting through the then 
Assistant Secretary of War, by virtue of the authority and 
powers reposed in the President through him under the Act 
of Congress of July 11, 1919, (41 Stat. 129), leased said 
property, for and in behalf of the United States of America, 
to the Mercur Trading Corporation upon terms and con¬ 
ditions considered advisable bv the said then Secretarv of 

* » 

War, and set out in detail in petitioners’ Exhibit A: that 
further, by virtue of the Act of Congress aforesaid, 
101 the then Secretary of War, acting through the then 
Assistant Secretary of War, executed and delivered 
for and in behalf of the United States of America, the agree¬ 
ments of January 20, 1927, March 21, 1927, May 27, 1927, 
and March 8, 1928, as supplementary to, and part of, the 
said lease of November 30 1926, said agreements being pe¬ 
titioners’ Exhibits B, C, D, and F, respectively, and con¬ 
taining terms and conditions considered advisable bv the 
then Secretary of War; and that this respondent, acting 
through the Assistant Secretarv of War, also bv virtue of 
the authority and powers reposed in the President through 
him under the Act of Congress aforesaid, executed and de¬ 
livered for and in behalf of the United States of America, 
the agreement of December 30, 1930, as supplementary to, 
and part of, the said lease of November 30,1926, said agree¬ 
ment being petitioners’ Exhibit G, and containing terms 
and conditions considered advisable by this respondent. 

Further answering said petition, this respondent avers 

that his predecessors in office, in the exercise of a discretion 

vested in them bv virtue of their office and of said Act 

% 

of Congress, caused said lease and the first four agreements 
supplementary thereto and part thereof to be executed and 
delivered; that this respondent, in the exercise of the same 
discretion; caused the fifth agreement supplementary to 
and part of said lease to be executed and delivered; that 
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this respondent has been advised and believe^, and there¬ 
fore avers that said lease and the five agreements supple¬ 
mentary thereto and part thereof, constitute a proper, valid 
and lawful lease of the said property made fir and in be¬ 
half of the United States of America under the provisions 
of the Act of Congress aforesaid; and that the grounds for 
revocation of said lease provided for as conditions (a), (b), 
and (c) of Paragraph numbered 1 of the said ifhfth Supple¬ 
mental Agreement, have not occurred and do not 
102 exist, and this respondent is advised believes and 
therefore avers that he does not have the right to 
cancel said lease, even if he felt that it should te done. 

Further answering said petition, this respondent avers 
that in the exercise of the discretion reposed in him, after 
careful review of the entire situation, he has declined to 
cancel said lease and the agreements supplementary thereto 
and part thereof. 

Further answering said petition, and as separate and dis¬ 
tinct defenses, this respondent avers that mand[amus should 
not be granted in this instance for— 

1. The issuance of a writ of mandamus herein would be 
unjust and inequitable. 

2. It would injuriously affect the respective 
United States of America and the said Mcrcur 
which are not parties to this proceeding. 

3. The petitioners herein have not a sufficient legal in¬ 
terest in the matters involved herein to maintaiiji this action. 

4. The purpose of this suit is, in effect, to (establish an 
alleged legal right, and not to enforce one already estab¬ 
lished to be clear, substantial, and complete. 

5. There is no clear and indisputable duty on the part of 
this respondent to do that which the petitioners seek to en¬ 
force herein. 

6. This suit is against the respondent entirely in his offi- 


•iglits of the 
Corporation 


latsoever in 
suit against 


cial capacity, and he has no personal interest w 
the subject matter thereof. It is, in effect, a 
the United States of America, which has not bepn sued, and 
has not consented to be sued, herein. 

7. Said petition seeks injunctive relief which 
mandamus is not designed to accomplish. 

8. The leasing of said premises, upon the terms 
103 and conditions set out in petitioners’ Exhibits A, B, 
C, D, F, and G, is within the administrative discre- 


the writ of 
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tion of the Secretary of War, and cannot be regulated by 
mandamus. 

9. The action of this respondent in refusing to cancel said 
lease lies within his administrative discretion. Such action 
on his part, under the circumstances herein set out, is rea¬ 
sonable, just and proper, and is not arbitrary or capricious; 
and it cannot be regulated by mandamus. 

Wherefore, having fully answered the allegations of the 
petition, this respondent prays that the rule to show cause 
be discharged, the petition dismissed, and that he be allowed 
his reasonable costs herein incurred. 

! PATRICK J. HURLEY, 

Secretary of War. 

LEO A. ROVER, 

United States Attorney. 

JOHN J. WILSON, 

Assistant United States Attorney. 

JAMES A. WILLIS, 

Major, J. A. G. D. 

District of Columbia, ss : 

I, Patrick J. Hurlev, do solemnly swear that I have read 
the foregoing answer and return subscribed to by me as 
Secretary of War, and know the contents thereof; that the 
statements therein made of my personal knowledge are true, 
and those made as upon information and belief I believe to 
be true. 

PATRICK J. HURLEY. 

Subscribed and sworn to before me this sixth day of Sep¬ 
tember, A. D. 1932. 

[seal.] ! ADOLF GERHARD, 

Notary Public , D. C. 

104 Demurrer to Answer. 

Filed November 1, 1932. 

******* 

Now come the Petitioners, by their attorneys below 
named, and say that the answer filed herein is bad in sub¬ 
stance. 

HILL, ROSS and HILL, 

By F. W. HILL, Jr., 
i HARPER A. HOLT, 

Attorneys for Petitioners. 
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The matters of law intended to be argued are as follows: 

1. The respondent admits the execution of j the written 
agreements and has failed to set out any facts Showing that 
the respondent has authority as a matter of laiv to execute 
said agreements. 

2. That the respondent did not have the authority to ex¬ 
ecute the agreements referred to in said Petition for Man¬ 
damus but that the same were entered into without author¬ 
ity and are null and void and should be cancelled. 

3. That said agreements are in fact not leases but are 
operating agreements and that the respondeni; is without 
any authority whatsoever to enter into such agreements. 

4. That said agreements attempt to bind the Government 
for a longer period of time than the respondent is per¬ 
mitted under the law to bind the Government. 

5. That the said agreements provide for the expenditure 
of money in connection with repairs and improve] 
out any authority in law, and said agreements 
fore, null and void. 

6. The respondent fails to set up any facts 
matter of law bar the petitioners’ rights hereinj. 

7. The petitioners herein do have a legal interest in the 
matters involved to maintain this action. The acts of the 
respondent in entering into the agreements set 
titioners’ exhibits A, B, C, 1), F and G are not 
administrative discretion but are clear violations of law. 

Copy received this 1st day of November, 1932. 

* WALTER M. SIJEA, 

Asst. U. S. Atty., Attorney for Respondent. 
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Memorandum. 


December 12, 1932.—Demurrer to Answer o 

Amended Traverse. 

Filed February 15. 1933. 


rerruled. 


* 


i 

Now come the petitioners, by their attorneys below named, 
and for further pleading in this cause admit the admissions 
contained in the answer and also admit that tjhe alleged 
leases referred to in paragraph 28 of the answer jwere made 
and entered into by the Acting Secretary of W^r, but tra- 
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verse the allegations that said leases were made by virtue 
of the authority and powers reposed in the President under 
the Act of Congress of July 11,1919 (41 Stat. 129), and also 
traverse the allegations that said alleged leases are proper, 
valid and lawful, and further traverse each and every alle¬ 
gation set forth ill paragraphs numbered 1 to 9, both inclu¬ 
sive, on page 10 of said answer. 

HILL, ROSS & HILL, 

By JOHN PHILIP HILL; 

HARPER HOLT, 

Bv HARPER HOLT, 

•/ * 

Attorneys for Petitioners. 

Copv received. 

J. J. WILSON, 

Asst. U. S. Atty. y D. C. 


Note.— The Court has ruled herein that pursuant to Law 

Rule 31 it not only is unnecessary but improper for the 

petitioners to traverse allegations in the answer which are 

denials, either actual or in law; that as to such allegations, 

the cause shall be deemed at issue; that it is onlv necessarv 

• •> » 

to traverse material averments of new matter; that 
106 the court,!upon said ground, granted respondent’s 
motion to strike the petitioners’ traverse heretofore 
filed herein, to which ruling the petitioners hereby except. 

Demurrer to Traverse. 


Filed February 24, 1933. 

• * # * # * * 


Comes now the respondent in the above-entitled cause, 
bv his attornev, Leo A. Rover, United States Attornev in 
and for the District of Columbia, and says that the Traverse 
of the petitioners, filed herein on February 15, 1933, is bad 
in substance. 

LEO A. ROVER, 

United States Attorney; 

JOHN J. WILSON, 

Assistant United States Attorney; 

JAMES A. WILLIS, 

Major , J. A. G. D. f 
Attorneys for Respondent. 
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Note.— Among the matters of law intended t(j be argued 
at the hearing of the foregoing demurrer are th4 following: 

1. This demurrer searches the record and therefore oper¬ 
ates as a demurrer to the petition herein, as well as to the 
traverse. 

2. The record herein fails to disclose that 
action has been alleged at the instance of these 
against this respondent. 

3. The petition herein fails to allege sufficient grounds 
for the granting of the extraordinary remedy of man- 
damus. 

4. Mandamus does not lie in this case. 

5. The petitioners herein have not a sufficient legal in¬ 
terest in the matters involved herein to maintain :1ns action. 

6. Petitioners’ suit is in effect one against the United 

States, which has not consented to be sued herein. 
107 There is a non-joinder of parties defendant. 

8. The respondent’s exercise of discretion cannot 
be controlled by mandamus. 

9. And for other reasons apparent of record. I 

Supreme Court of the District of Columbia. 

Wednesday, March 22, 1933. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 


* 


# 




Upon consideration of the oral motion this day made for 
leave to substitute a new party respondent, it }s ordered 
that said motion be, and the same is hereby granted, and 
George H. Dern, Secretary of War, is hereby substituted 
as party respondent in the place and stead of Patrick J. 
Hurley. 

Whereupon, after consideration of the demurrer filed 
herein, to the amended traverse, the same having [been duly 
argued and submitted to the Court, and it further being 
agreed between the parties hereto that said demurrer 
searches the whole record, it is ordered that said demurrer 
be, and the same is hereby sustained as to the original 
petition filed herein. And thereupon, the petitioners by 
their respective attorneys of record, in open Court, elect to 
stand upon said original petition and judgment i^ ordered 
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in accordance therewith. Wherefore, it is considered that 
said petition be, and the same is hereby dismissed and the 
rule to show cause issued thereon discharged. 

Further, it is [Considered that petitioners take nothing by 

this action that the respondent go hence without day, be for 

nothing held and recover of petitioners his costs of defense 

to be taxed bv the clerk and have execution thereof. 

•> 

From the foregoing judgment the petitioners by 
108 their respective attorneys of record, in open Court, 
note an appeal to the Court of Appeals of this Dis¬ 
trict; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 

Assignment of Errors. 

Filed April 5, 1933. 

*##•*## 

The petitioners hereby assign as error committed herein 
by the Supreme Court of the District of Columbia, the fol¬ 
lowing : 

1. In sustaining respondent’s demurrer as to the original 
petition filed herein, said demurrer having been filed to the 
petitioners’ amended traverse. 

2. In entering judgment against the petitioners upon the 
grounds stated in said demurrer or upon any of said 
grounds. 

3. In dismissing the petition filed herein by the respond¬ 
ent upon the grounds stated in said demurrer or upon any 
of said grounds. 

•4*. In holding that the petition failed to state a cause of 
action in behalf of the petitioners against the said respond¬ 
ent. 

5. In holding that the petition fails to allege sufficient 
grounds for the granting of the remedy of mandamus and 
in holding that mandamus does not lie in this case. 

6. In holding that the petitioners do not have a sufficient 
legal interest in the matters involved in this action. 

7. In holding that the petitioners’ suit is against the 
United States, which has not consented to be sued and, 
therefore, cannot be sued. 
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109 8. In holding that there has been a no 
parties defendant. 

9. In holding that the court has no right to control the 
respondent with respect to the matters set forth in the pe¬ 
tition. 

10. In holding that the petitioners have not, in and by 
said petition, stated such a case as entitles them to judg¬ 
ment. 

JOHN PHILIP HILL, 
FRANCIS W. HILLl Jr., 
HARPER A. HOLT] 

Attorneys for Petitioners. 

HILL, ROSS & HILL, 

By F. W. HILL, Jr., 

Of Counsel. 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this fifth dav of April, 1933. 

LEO A. ROlfER, 

United States Attorney. 
W. 

Memorandum. 

April 10, 1933.—$50 deposited in lieu of bond on appeal. 

Appellants’ Designation of Record. 

Filed April 5, 1933. 
******* 

The Clerk will please prepare a transcript of record on 
appeal to the Court of Appeals of the above entitled cause, 
to include the following: 

1. Petition for mandamus. 

2. Respondent’s answer to petition and returp to rule. 

3. Traverse (the same should have beep entitled 
‘ 4 Amended Traverse” and having been filed February 15, 

1933). 

110 4. The Demurrer filed by the respondent to said 
traverse. 

5. Judgment of the court sustaining the said demurrer 
as to the original petition filed herein; entry of judgment 
dismissing the petition; entry of judgment against the pe- 

7—5987a 
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titioners; notation of appeal in open court and order sub¬ 
stituting party defendant. 

6. Notation of perfection of appeal. 

7. Assignment of Errors. 

8. This designation. 

JOHN PHILIP HILL, 
FRANCIS W. HILL, Jr., 

' HARPER A. HOLT, 

Attorneys for Petitioners. 

HILL, ROSS & HILL, 

By F. W. HILL, Jr., 

Of Counsel . 

Service of a copy of the foregoing Designation of Record 
acknowledged this 5th dav of April, 1933. 

LEO A. ROVER, 

United States Attorney. 
W. 


Appellee's Designation of Record. 
Filed April 26, 1933. 


Now comes George H. Dern, Secretary of War, appellee 
in the above entitled cause, by his attorney, Leo A. Rover, 
United States Attorney in and for the District of Columbia, 
and designates parts of the record to be included in 
the transcript, in addition to those designated by appel¬ 
lants, such additional parts being deemed necessary and 
material for a determination of the questions raised on ap¬ 
peal, namely: 

111 1. Petitioners’ demurrer filed November 1, 1932, 

to respondent’s answer. 

2. Memorandum: December 12, 1932 demurrer to answer 
overruled. 

LEO A. ROVER, 
i United States Attorney; 

JOHN J. WILSON, 

Assistant United States Attorney, 
Attorneys for Respondent-Appellee. 


Copy of the foregoing received this 26th day of April, 
1933. 


F. W. HILL, Jr., 

1 Of Counsel for Petitioners-Appellants. 
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112 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 111, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 81608 at Law, wherein United States 
of America on the relation of New York Warehouse, Wharf 
and Terminal Association, Inc., a corporation, jet al., are 
Petitioners and Patrick J. Hurley, Secretary cjf War, is 
Respondent, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of June, 1933. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5987. United States of America on the relation of New 
York Warehouse, Wharf and Terminal Association, Inc., a 
corporation, et al., appellants, vs. George H. Defn, Secre¬ 
tary of War. Court of Appeals, District of Columbia. Filed 
Jun. 16, 1933. Henry W. Hodges, Clerk. 
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No. 5987. 

Special Calendar. 

— 

i 

UNITED STATES OF AMERICA ON THE RELA¬ 
TION OF NEW YORK WAREHOUSE, \j T HARF, 
AND TERMINAL ASSOCIATION, INC., A! Corpor¬ 
ation; BUSH TERMINAL COMPANY, A Corpor¬ 
ation ; NEW YORK DOCK COMPANY, A Corpor¬ 
ation, Et Al., Appellants, 


GEORGE H. DERN, SECRETARY OF ^AR. 


BRIEF ON BEHALF OF APPELLANT^. 


STATEMENT OF THE CASE. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, in an action for 
Mandamus, instituted by the appellants the United 
States of America on the Relation of the New York 
Warehouse, Wharf and Terminal Association, Inc., a 
corporation; Bush Terminal Company, a corporation; 
New York Dock Company, a corporation; Beard’s Erie 
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Basin, Inc., a corporation; American Dock Company, a 
corporation, hereinafter called the plaintiffs, against 
Patrick J. Hurley, Secretary of War. After the suit was 
instituted, George H. Dern was appointed Secretary of 
War, and upon motion, George H. Dern, Secretary of 
War, was substituted as party respondent,; and he is 
hereinafter called defendant. 

The petition prayed that a writ of mandamus issue to 
defendant commanding him to cancel certain agreements 
made by the War Department with one Mercur Corpora¬ 
tion and to cause the defendant, through the Mercur 
Corporation, to desist from the commercial operation of 
certain government property known as Port Newark 
Army Base (R. 16). 

To the petition and rule the defendant filed an answer 
and return; and the plaintiffs demurred to the answer, 
which demurrer the Court overruled (R. 85); the plain¬ 
tiffs then filed a traverse, which is not here important, 
and later an amended traverse, to which the defendant 
demurred, which demurrer was sustained. The record 
with respect to the sustaining of this demurrer is as fol¬ 
lows : 

“Whereupon, after consideration of the demurrer 
filed herein, to the amended traverse, the same hav¬ 
ing been duly argued and submitted to the Court, 
and it further being agreed between the parties here¬ 
to that said demurrer searches the whole record, 
it is ordered that said demurrer be, and the same is 
hereby, sustained as to the original petition filed 
herein” (R. 87). 

The petition was dismissed; and the rule to show cause 
issued thereon was discharged. From this judgment the 
plaintiffs appealed (R. SS). The question, therefore, 
presented to this Court is the legal sufficiency of the 
plaintiffs ’ petition. 
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The allegations in the petition are as follows (R. 2-16): 

All of the plaintiffs are corporations organized under 
the laws of the State of New York; the New Yofk Ware¬ 
house, Wharf and Terminal Association, Inc., is a mem¬ 
bership corporation, and the other plaintiffs are mem¬ 
bers of and associated with said association, wjiich has 
for its purpose the performance of such acts as will aid 
and benefit the members associated with it in the lawful 
and proper use of their properties and in the lawful con¬ 
duct of their business; the other plaintiffs own and oper¬ 
ate extensive warehouses and piers in the Borough of 
Brooklyn, County of Kings, and in the Borough of Rich¬ 
mond, Countv of Richmond, New York Citv and State, 
having in all a total of 13,526,784 square feet of] storage 
space, and said plaintiffs were taxed in the year 1931 in 
respect to their property holdings and as a result of their 
operations, by the United States, the State of New York 
and the City of New York in the aggregate sum of 
$2,561,744.01 (R. 3 and 4). 

In 1918 the United States Government purchased a 
certain property commonly caled the Port Newark Army 
Supply Base and constructed thereon extensive ware¬ 
houses as a terminal storage space for the handling of 
large quantities of supplies in and around the Port of 
New York en route to shipment overseas to the Ameri¬ 
can Expeditionary Forces; said property consists of 
approximately 136 acres and affords a storage jspace of 
approximately 2,270,218 square feet; that said property 
is not now used for army purposes, has been declared 
surplus property, is under the control and jurisdiction 
of the Secretary of War; that said Secretary has no 
authority" either to sell or lease said property ^xcept as 
specifically authorized by Acts of Congress, and has no 
authority whatsoever to set up and establish an operat- 
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ing agency to operate said property or to enter into an 
agreement with a person or corporation to operate said 
property, by the terms of which agreement said party is, 
from the gross receipts to be derived from the operation, 
to pay all and every expense of operation including sal¬ 
aries of officers, pay to personnel, wages of laborers, 
advertising, membership of personnel in trade and com¬ 
merce associations, entertainment of customers and pros¬ 
pective customers, postage, etc., and then to pay a fixed 
percentage of the remainder to the United States. 

That on November 30, 1926, the then Assistant Secre¬ 
tary of War entered into an alleged lease agreement with 
the Mercur Trading Corporation, by which he, for and 
in consideration of $1.00 per annum as rent and the per¬ 
formance of the covenants contained in said agreement, 
agreed to lease the said Port Newark Army Supply Base 
to it for a period of ten years beginning November 27, 
1926, but revocable at the will of the Secretary of War; 
a copy of said agreement is in the Record at page 17. 
This agreement was in fact and in law not a lease, but 
an operating agreement. It provided that: 

“the above described property is to be operated and 
used by the Lessee for terminal, storage warehouse 
and/or manufacturing purposes, with the right here¬ 
by granted to the Lessee to sublet such portion or 
portions of said property as it may see fit upon terms 
and conditions not inconsistent with the provisions 
of this lease. * * * It (Lessee) will charge against 
the gross revenues collected all operating expenses 
thereof, including office expenses, overhead, wages, 
salaries, insurance premiums, and depreciation on 
equipment furnished by the Lessee.” 

The agreement further provided that of the money 
remaining after the foregoing deductions, 95% shall be 
expended in making renewals and repairs upon said 
property and 5% shall be paid to the Lessee. 
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The petition alleges that the property cost t^ie United 
States $11,000,000 and that the capitalization of the Mer- 
cur Corporation was $10,000; and that after ihe execu¬ 
tion of said agreement, the Mercur Corporation 1 , took pos¬ 
session of and began to operate the property for terminal 
and storage and warehouse purposes. 

That, thereafter, the Assistant Secretary of iWar and 
the Mercur Corporation entered into three further agree¬ 
ments designated First, Second and Third Supplemental 
Agreements, said agreements being respectively dated 
January 20, 1927, March 21, 1927, and May 27, J927, and 
respectively appearing in the Record at p. 28, ]b. 32 and 
p. 36. All three of said agreements referred to the orig¬ 
inal agreement above referred to. The First! Supple¬ 
mental Agreement recited that Mercur Corporation was 
negotiating for the storage of a large amount of sugar 
upon said premises, the aggregate receipts fro|m which 
will amount to approximately $1,000,000, in two jand one- 
half years, that in order to store said quantity of sugar 
it was necessary to expend $200,000 for repairs; that the 
95% of receipts authorized in the original agreement to 
be spent for such purpose was inadequate, that tiie lessee 
was willing to make the necessary repairs, provided it 
be permitted to deduct the cost thereof from the storage 
receipts, and provided it be not disturbed in its u^e of the 
property until it received storage charges in the amount 
of $400,000; and provided further that it be permitted 
to retain 10% instead of 5% of the money refraining 
from the first $400,000 received under the contracj for the 
storage of sugar, after deducting the operating jcharges 
for the handling of said sugar. The Lessee wis to be 
reimbursed for the repairs made by it. The parties then 
agreed to such provisions as were necessary tjs carry 
into effect said recitals, and the alleged lease was uncon¬ 
ditionally extended to September 1, 1929. 
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The Second Supplemental Agreement was similar to 
the First Supplemental Agreement, except it provided 
for the expenditure of an additional $150,000 by the 
Lessee; the Lessee was to receive 10% of the moneys 
remaining from the first $700,000 received from the stor¬ 
age of sugar, after deducting the operating charges. The 
Lessee was to be reimbursed for its advance. 

By the Third Supplemental Agreement, the Lessee 
agreed to expend an additional $100,000 in making re¬ 
pairs; the amount on which 10% was to be allowed to 
the Lessee was increased to $900,000. It was to be re¬ 
imbursed for its advances. 

On February 7, 1927, the Mercur Corporation entered 
into an agreement with one W. R. Craig & Company, 
hereinafter referred to as Craig, for the storage of sugar, 
which agreement provided for rates to be charged on 
sugar owned by Craig, and also for rates to be charged 
on sugar owned by other parties, and provided that por¬ 
tions of the charges made to other parties should be for 
the benefit of Craig in the nature of secret rebates. The 
agreement also provided for the giving of secret and con¬ 
fidential information to Craig with respect to quantities 
of sugar stored for other customers. In order to store 
said sugar, it was necessary that Mercur Corporation se¬ 
cure a license from the New York Coffee and Sugar Ex¬ 
change, which license was secured. Thereafter the mat¬ 
ter of the secret arrangements above referred to was 
brought to the attention of said Exchange (R. 9), and 
said license was revoked. The contract is in the Record 
at p. 39. 

Thereafter, on March 8, 1928, the Assistant Secretary 
of War and the Mercur Corporation entered into a Fourth 
Supplemental Agreement (R. p. 10 and p. 56). This 


agreement provided that if the Government Should sell 
said property, on or before September 1, 1929, the pur¬ 
chaser should recognize all sub-leases made lj>y Mercur 
Corporation to third parties up to and including August 
31, 1931; that after the deduction of operating expenses, 
50% of the receipts should be expended for repairs and 
that the remaining 50% shall be applied by tjhe Lessee 
toward reimbursing itself for the costs of betterments 
hereinbefore referred to, together with interest at 5% ; 
that after the Lessee is reimbursed, 90% shrill be ex¬ 
pended in making betterments and repairs and pl0% shall 
be paid to the Lessees. 

That, thereafter, on December 30, 1930, the lAssistant 
Secretary of War and the Mercur Corporation entered 


into a Fifth Supplemental Agreement; this a 
recited that it was desired to give to Mercur 
tion the right to grant leases bevond August 


greement 
Corpora- 
31, 1931; 
the orig- 


the Government therefore agreed not to revoke 
inal agreements and the supplements thereto, prior to 
August 31, 1936, except (a) in case of a national emer¬ 
gency, (b) in case of the sale of the property, (4*) in case 
the Mercur Corporation shall fail or refuse tt> comply 
with the terms of the agreements; that in casd of a re¬ 
vocation of the agreement by reason of the s^le of the 
property by the Government or in the event of the fail¬ 
ure on the part of Mercur Corporation to comply with 
the terms of the agreement, the United Stated and its 
successors agree to recognize up to August 31, 1936, all 
sub-leases (R. 12, 65). The alleged leases permit the 
Mercur Corporation to violate its obligations in any man¬ 
ner whatsoever, and yet binds the United States| and any 
party to whom the Government might sell the property 
to recognize all sub-leases made by the defaulting cor¬ 
poration. Mercur has the right to sub-lease without re¬ 
striction, therefore it might sub-lease the entire prop- 
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erty. These alleged leases, therefore, in practical effect 
and in law, give to Mercur or its sub-lessees, the uncondi¬ 
tional right to occupy said property until August 31, 
1936, save only the happening of one event, namely, in 
case of a national emergency. There is no act of Con¬ 
gress which permits this. 

All of the money advanced by the Mercur Corporation 
for betterments has now been repaid to it; that pursuant 
to the original agreement as modified by the first, second 
and third supplemental agreements, the Mercur Cor¬ 
poration was I only entitled to reimburse itself for ex¬ 
penditures up to September 1, 1929, that up to said time 
it had not been reimbursed, there then being a deficiency 
of $135,648.50; that under said agreements the Secretary 
of War had the power and it was his duty not to permit 
further payments to said Mercur Corporation, that 
nevertheless he permitted said Mercur Corporation to 
continue to reimburse itself beyond said date, and finally, 
on March 30, 1930, there was repaid to Mercur Corpora¬ 
tion the full sum advanced by it. 

It is alleged that the said agreements are null and void 
and do not constitute a lawful lease wlierebv said Mercur 

90 

Corporation obtained any lawful right to the use and 
occupancy of the said Newark Army Base; in that said 
agreements are not lawful; for (1) the same were not 
concluded by the President through the Secretary of 
War; (2) the agreements do not comply with Section 22 
of Title 41, United States Code, in that there is lacking 
therefrom the express condition that no member of or 
delegate to Congress shall be admitted to any share or 
part of the benefit to be derived therefrom; (3) the agree¬ 
ments are for a period longer than five years in duration; 
(4) the agreements are not revocable at will by the Sec¬ 
retary of War; (5) the agreements provide for the ex- 


I 

penditure of moneys at tlie direction of other^ than offi¬ 
cials of the United States Government without specific 
authorization therefor and without advertising for bids 
as provided and required by law; (6) that the provision 
of law relied upon by the respondent as his authority ex¬ 
tends to him only the right to lease property, not the right 
to appoint Mercur Corporation as an agent tjo operate 
said property, pay all expenses of operation, thqn to take 
a part of the profits and to use the balance in retaking re¬ 
pairs upon said property; (7) that the respondent, in 
behalf of the United States, through the Mercur Corpora¬ 
tion, is engaged in the business of wharfinger ajnd ware¬ 
houseman, and in the commercial operation qf docks, 
wharves, warehouses, and industrial building units, and 
the respondent is unauthorized so to do. 

, 

That neither the United States nor Mercur Corpora¬ 
tion pays taxes upon said property; that by reason of the 
absurd fixed rent of $1.00 a year the business conducted 
by Mercur Corporation jointly with, and on behalf of the 
United States, is conducted without relation to the cost 
and expense entailed in rendering the serviced and in 
providing the facilities rendered and provided to others; 
that is to say profit or income on principal investment 
is not considered; that the petitioners are engaged in the 
operation of docks, wharves, and storehouses which is 
the same business as that in which Mercur Corporation, 
an agent of the respondent, is engaged. The Pojrt New¬ 
ark Army Base is located within the area prescribed by 
Federal Statute as the Port of New York, withiq which 
area all of the petitioners’ properties are located; the 
petitioners and the Mercur Corporation are, therefore, 
in direct competition; that Mercur Corporation, because 
it has no fixed charges, taxes or interest, with respect to 
the property it occupies, is able to and does underbid the 
the petitioners and has, by reason of its lower charges, 
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obtained business away from the petitioners; that the 
petitioners, because of their fixed charges, taxes and in¬ 
terest, are unable to meet the prices charged by Mercur 
Corporation; that by reason of such competition, which 
is unfair and prejudicial to your petitioners and in vio¬ 
lation of the rights and privileges extended to them under 
law, the petitioners have suffered substantial and irre¬ 
parable injury; that the petitioners have demanded that 
the Secretary of War cancel said agreements and he 
declined; that the said agreements are null and void; 
that the act of respondent in failing to cancel said agree¬ 
ments is entirely without authority of law, illegal, arbi¬ 
trary, capricious, and contrary to law, and that the act 
of cancelling said agreements is an act purely minis¬ 
terial, involving no discretion by respondent. 

There is no other adequate remedy available and peti¬ 
tioners pray that a writ of mandamus issue commanding 
respondent, (1) to cancel said agreements, (2) to eject 
Mercur Corporation from said premises, and (3) to de¬ 
sist from the commercial operation of said Port Newark 
Army Base for warehouse and storage purposes. 

ASSIGNMENT OF ERRORS. 

Pursuant to the rules of this Court, there was filed in 
the Court below assignment of errors on behalf of the 
plaintiff (B. pp. 88 and 89). 

The assigned errors relied upon are as follows: 

The Court erred: 

1. In sustaining respondent ’s demurrer as to the orig¬ 
inal petition filed herein, said demurrer having been filed 
to the petitioners’ amended traverse. 
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2. In entering judgment against the petitioners upon 
the grounds stated in said demurrer or upon a^iy of said 
grounds. 

3. In dismissing the petition filed herein tjy the re¬ 
spondents upon the grounds stated in said derhurrer or 
upon any of said grounds. 

4. In holding that the petition failed to statb a cause 
of action in behalf of the petitioners against said respon¬ 
dent. 

5. In holding that the petition fails to allege I sufficient 
grounds for the granting of the remedy of mandamus and 
in holding that mandamus does not lie in this case. 

i 

6. In holding that the petitioners do not hav^e a suffi¬ 
cient legal interest in the matters involved in this action. 

l 

i 

7. In holding that the petitioners’ suit is aghinst the 
United States, which has not consented to be sued, and 
therefore, cannot be sued. 

8. In holding that there has been a non-joinder of 
parties defendant. 

i 

9. In holding that the Court has no right to| control 
the respondent with respect to the matters set £orth in 
the petition. 

10. In holding that the petitioners have not, in and 
by said petition, stated such a case as entitles them to 
judgment. 
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ARGUMENT. 

The lower court did not indicate the ground upon which 
the demurrer was sustained and the points specified by 
respondent in his demurrer are very general. It is neces¬ 
sary for us, therefore, to discuss fully (1) the lack of 
authority on the part of the Government to enter into 
the agreements; (2) the injuries suffered by the petition¬ 
ers by reason of acts done under the illegal and void 
agreements; and (3) petitioners’ right to the relief 
sought. 

The points relied upon by respondent in his demurrer 
and the assignment of errors might be well grouped and 
considered under these three heads. 

LACK OF AUTHORITY ON THE PART OF THE GOVERNMENT 
TO ENTER INTO THE AGREEMENTS. 

1. The agreements are void, because they are not 
authorized by law, in that, 

a. They are for a period of more than five years. 

b. They are not made bv the President through the 

Secretarv of War. 

•» 

c. A cash consideration is not to be paid by the al¬ 
leged lessee, but, from a certain percentage of the net 
income, repairs and improvements are to be made. 

d. They provide for expenditure of money upon Gov¬ 
ernment buildings without specific authorization and 
without advertising for bids. 

e. There is no allegation in the agreements that no 
member of Congress shall be admitted to anv share or 
part of the agreement. 
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f. The agreements do not constitute a lease, but ap¬ 
point Mercur Corporation as the agent of the United 
States to operate government property for commercial 
use. 


a. The leases are for more than five vears. 

b. The leases are not made by the President through 
the Secretary of War. 

These two subjects may well be considered together. 
The right to lease property is vested in the Secretary of 
War by the Acts of Congress of July 28,1892, as amended 
by Act of May 29, 1928, 40 U. S. C. A., Section 303, and 
by Act of Congress of July 11, 1919, 10 U. S. C^ A. 1263. 
If the agreements made are not authorized by jeither of 
these sections of the United States Code, then the Sec¬ 
retary had no authority to make said agreements and 
thev are void. 

40 U. S. C. A., Section 303, provides: 

“Authority is given to the Secretary of War, when 
in his discretion it will be for the public good, to 
lease, for a period not exceeding five year^ and re¬ 
vocable at any time, such property of the United 
States under his control as may be unoccupied and 
unproductive, or may not for the time be Required 
for public use and for the leasing of which there is 
no other authority under existing law, apd such 
leases shall be reported annually to Congress: Pro¬ 
vided, that nothing in this section contained shall be 
held to apply to mineral or phosphate lands.” 

• 

The Act of May 29, 1928, repealed the provision re¬ 
quiring the Secretary to annually report the leases to 
Congress. 
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The agreements made are in direct conflict with the 
specific provisions of this section, in that (a) they are 
for a period of more than five years, and (b) they are 
not “revocable at any time.” If the agreements were 
made under this section they are void. 

The Act of July 11, 1919, Title 10, U. S. C. A., Section 
1263, provides: 

“The President is hereby authorized, through the 
head of any executive department, upon terms and 
conditions considered advisable by him or such head 
of department, to sell or lease real property or any 
interest therein or appurtenant thereto acquired by 
the United States of America since April 6, 1917, for 
storage purposes for the use of the Army, which in 
the judgment of the President or the head of such 
department is no longer needed for use by the United 
States of America, and to execute and deliver in the 
name of the United States and its behalf any and all 
contracts, conveyances, or other instruments neces- 
sarv to effectuate anv such sale or lease.” 

v * 

It will be noted that this section states “The Presi¬ 
dent is hereby! authorized, through the head of any execu¬ 
tive department” to lease certain property. The alleged 
leases do not conform to this Act, they do not purport to 
be made by “The President,” through the Secretary of 
War. The agreements are made bv the Assistant Secre- 
taries of War in behalf of the Secretary. In considering 
this point it must be noted that where heads of depart¬ 
ments are authorized to make contracts, such authority 
is clearly and definitely given. Section 1262, Title 10, 
U. S. C. A., a companion section to the one under con¬ 
sideration, and which provides for the sale of surplus 
war material, reads: “The Secretary of War is hereby 
authorized in his discretion to sell * * *.” Section 303, 
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Title 40, U. S. C. A., Act of July 28, 1892, above referred 
to, which grants authority to the Secretary to lease sur¬ 
plus property, reads: “Authority is given to ^lie Secre¬ 
tary of War * * * to lease * * V’ The agreements 
were not made by “The President,” through the Secre¬ 
tary of War, and, therefore, if alleged to be ijuthorized 
by this Act, the same are void. 

The additional defects pointed out apply with equal 
force regardless whether or not respondent contends the 
agreements were made pursuant to the one or the other 
of the two foregoing sections. 

The next point is: 

c. A cash consideration is not to be paid by tljie alleged 
lessee, but from a certain percentage of the net income, 
repairs and improvements are to be made. 

In United States v. Gratiot, 14 Pet. 526, the Court held 
that rent for Government property need not be in money, 
that, “If received in kind, it is rent in contemplation of 
law\ ’ ’ j 

• i 

However, subsequently to this decision, Sections 3617 
and 3618 Revised States w’ere enacted, Acts of [March 3, 
1847 and March 3, 1849, w’hicli provide that all proceeds 
derived from public property shall be deposited in the 
Treasury as miscellaneous receipts. Neither of the above 
referred to acts authorizing the leasing of land, directs 
that the proceeds of the lease be in cash and deposited in 
the Treasury, nor do they contain a provision waiving 
this necessity. The Supreme Court, in the case of Pan- 
American Company v. United States, 273 U. S. 456, had 
under consideration the Act of June 4,1920, 41 Stat. 812, 
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relating to the leasing of oil lands, and specifically held 
that: 


“The Secretary was not authorized to use money 
received from the sale of gas products. All such 
sums are required to be paid into the Treasury. R. 
S., Sections 3617, 3618, as amended, 19 Stat. 249.” 

The oil leasing act, June 4, 1920, was possibly subject 
to the construction, that it gave authority to exchange 
oil for storage facilities, for the Act provided: 

“ * * * That the Secretarv of the Naw is di- 

» * 

rected to take possession of all properties within the 
naval petroleum reserves * * * to conserve, de¬ 
velop * * * and to use, store, exchange, or sell the 
oil and gas products thereof * * * for the benefit of 
the United States.” 

But the Supreme Court stated: 

“It will not be held, in the absence of language 
clearly requiring it, that he was also empowered 
without limit to use crude oil to pav for storage 
facilities * * \” 

In view of this decision, it certainly cannot be held that 
the Secretary of War had the right to violate the explicit 
provisions of Sections 3617 and 3618 of the Revised 
Statutes. The agreements are void. See 8 Decisions of 
Comptroller General 632, June 7, 1929, and the Comp¬ 
troller General’s Decision of July 15, 1932, No. A-38658, 
not yet reported. 

d. The agreements provide for the expenditure of 
money upon Government buildings without specific auth¬ 
orization and without advertising for bids. 
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This is contrary to law. Section 3733 of the Revised 
Statutes (Section 12, Title 41, U. S. C. A.) provides: 

“No contract shall be entered into for ihe erec¬ 
tion, repair, or furnishing of any public building, or 
for any public improvement, which shall bind the 
Government to pay a larger sum of money than the 
amount in the Treasury appropriated for thcj specific 
purpose.” 

This section and the preceding section (R. S. 3732), 
which prohibits a contract or purchase on behalf of the 
United States unless authorized by law or upder an 
appropriation adequate to its fulfillment, with certain 
exceptions, have been repeatedly construed to j restrict 
the authority of the Secretaries, when an effort, ps in the 
instant case, is made to include a contract undtr some 
specific authorization, and the contract in fact! is vio¬ 
lative of the restriction of the above quoted and re¬ 
ferred to sections. See Mammoth Oil Company v. U. S., 
275 U. S. 13, in which it was held that the Secretary of 
the Navy had no authority to contract for the develop¬ 
ment of oil reserves with provision for exchange of 
royalties for fuel depots and pipe lines. Where, not¬ 
withstanding the restrictions imposed by the above 
quoted and referred to sections, a party contracts with 
the Government, he does so at his own peril; no damages 
may ensue. See Sutton v. U. S 55 Court of Claims 193, 
modified 256 U. S. 575; San Francisco Bridge C\). v. U. 
S., 209 Fed. 135. 

■ 

It is also the law that the departments must advertise 
for bids in making substantial repairs or alterations. 

i 

In this case there was no appropriation for th^ work, 
nor did the agreements provide for the advertising for 
bids, nor did the Secretary advertise for bids, jit con- 
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clusively follows, therefore, that the Secretary was not 
authorized to rent public buildings of the United States 
in return for the lessee making certain repairs or altera¬ 
tions to said buildings. See 8 Decisions Comptroller 
General 632, June 7, 1929, and his Decision of July 15, 
1932, No. A-38658, not yet reported. 

Appellee will agree that as the Attorney General, 36 
Ap. Atty. Gen. 282 (June 12, 1930), held that the leases 
made by the War Department to the Hood Rubber Com¬ 
pany under dates of November 14, 1925, and December 
23, 1925, were valid, that therefore these agreements are 
valid with respect to the provision which permits im¬ 
provements to be made to the property from the rent. 
There the rent reserved was $4,400 per month; here it is 
$1.00 a year; there certain specified work was provided 
for and the contract stated the lessee should apply this 
sum on account of its expenses in making the repairs, and 
when it was reimbursed, the rent should be paid to the 
Government. The Attorney General found that the work 
was necessary to make the premises suitable for lessee’s 
use, that 

“It is clear that you have no authority to make 
use of a covenant in a lease of Government prop¬ 
erty that rent shall be payable in some form of prop¬ 
erty other than money as a device for acquiring 
property at public expense which you have not been 
authorized to acquire and for which no appropria¬ 
tions have been made.” 

In this case not a thing has been paid to the Govern¬ 
ment, every dollar has been spent on improvements. 

e. There is no allegation in the agreements that no 
member of Congress shall be admitted to any share or 
part of the agreement. 
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Section 22 of Title 41, U. S. C. A., expressly provides 
that no member of Congress shall be admitted to share 
in any agreement with the Government and that there 
shall be inserted an express condition to such effect in 
every contract accepted in behalf of the United jStates. 

These agreements contain no such clause h^d are, 
therefore, void. 

f. The agreements do not constitute a lease] but ap¬ 
point Mercur Corporation as the agent of th<^ United 
States to operate Government property for commercial 
use. The Assistant Secretary of War, acting on behalf 
of the United States, entered into an agreement essen¬ 
tially a partnership. Net profits are to be [divided; 
operating losses, although apparently to be bonje by the 
nominal “lessee,” are borne by the United States jointly 
by reason of its donation of the facilities. Of course, the 
risk of incurring net operating losses is negligible be¬ 
cause those items of operating expense which hre pon¬ 
derable in the business of warehousing, namely] rent or 
interest on investment or taxes, and maintenance are 
wanting from the list of operating liabilities in the joint 
account of the United States and Mercur Corporation. 

There is no legislation which could possibly be con¬ 
strued to give the right to the Assistant Secretary of 
War to enter, on behalf of the United States, into a part¬ 
nership operation with a private corporation. 


It is respectfully submitted that the agreements are 
void because of each and every of the above Assigned 
reasons. 
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2. Injuries suffered by petitioners by reason of acts 
done under the illegal and void agreements. 

The demurrer admits the allegations of the petition. 
The petition alleges that petitioners and the Mercur Cor¬ 
poration are engaged in the same business and are in 
direct competition with one another; that the Mercur 
Corporation, because it pays no taxes, no interest upon 
the investment in the property it uses, and no rent, is 
able to and does conduct a cut rate business, that peti¬ 
tioners, because of their capital investment, taxes, etc., 
can not meet its charges; that Mercur, unfairly, illegally 
and in violation of the rights of the petitioners, take away 
a large part of their business and that they are suffering 
irreparable damage. These allegations are, therefore, 
admitted. The petitioners have suffered personal dam¬ 
ages distinct and apart from the damages suffered by 
the general public. 

Furthermore, the respondent admits in his answer 
that the Mercur Corporation is in open and direct com¬ 
petition with the operations of the petitioners. 

3. Petitioners have the right to the relief sought. 

Any person who sustains personal injury by reason of 
the refusal of an official to perform an act required by 
law, may compel such action by mandamus. 

Board of Liquidation v. McComb, 92 U. S. 531, 541: 

“But it has been well settled when a plain official 
duty, requiring no exercise of discretion, is to be 
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performed, and performance is refused, aiiy person 
who will sustain personal injury by such refusal may 
have a mandamus to compel its performance; and 
when such duty is threatened to be violated by some 
positive official act any person who will susjtain per¬ 
sonal injury thereby, for which adequate compen¬ 
sation cannot be had at law, may have an injunction 
to prevent it. In such cases the writs of mandamus 
and injunction are somewhat correlative j to each 
other.’ ’ 

Nobel v. Union River Logging R. R. Co ., 147 TJ. S. 165, 
171: j 

4 4 We have no doubt the principle of these dicisions 
applies to a case wherein it is contended that the act 
of the Head of a Department, under any view that 
could be taken of the facts that were laid befpre him, 
was ultra vires, and beyond the scope of hisj author¬ 
ity. If he has no power at all to do the ct com¬ 
plained of, he is as much subject to an injunction as 
he would be to a mandamus if he refused to dp an act 
which the law plainly required him to do.” 

Philadelphia Co . v . Stimson, 223 U. S. 605, 62Cj): 


things 
ts upon 


44 The complainant did not ask the court tp inter¬ 
fere with the official discretion of the Secretary of 
War, but challenged his authority to do thq 
of which complaint was made. The suit res 
the charge of abuse of power, and its merits ijnust be 
determined accordingly; it is not a suit against the 
United States.” 

Work v. Louisiana, 269 U. S. 250, 254: 

4 4 It is clear that if this order exceeds the Author¬ 
ity conferred upon the Secretary by law and is an 
illegal act done under color of his office, he paay be 
enjoined from carrying it into effect. Nobel v\ Union 
River Railroad , 147 U. S. 165, 171, 172; Garfield v. 
Goldsby, 211 U. S. 249, 261, 262; Lane v. Walts, 234 
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U. S. 525, 540; Payne v. Central Pacific Railway , 
255 XL S. 228, 238; Santa Fe Pacific Railroad v. Fall, 
259 U. S. 197, 199; Colorado v. Toll, 268 U. S. 228, 
230.” 

Respondent, acting as Secretary of AVar, is clothed 
with discretionary power only within the bounds of the 
law. Garfield v. Goldsby, 211 U. S. 249, 261: 

“It is insisted that mandamus is not the proper 
remedy in cases such as the one now under consid¬ 
eration. But we are of opinion that mandamus may 
issue if the Secretary of the Interior has acted 

•i 

wholly without authority of law. Since Marbury r. 
Madison, 1 Cranch, 137, it has been held that there 
is a distinction between those acts which require the 
exercise of discretion or judgment and those which 
are purely ministerial, or are undertaken entirely 

without authority, which may become the subject of 
review in the courts.” (Underscorings ours.) 

Nobel v. Union River Logging R. R. Co., 
supra. 

Board of Liquidation v. McComb, supra. 

The petitioners are entitled to pursue this action as 
they have suffered a special injury. Union Pacific Rail¬ 
road Company v. Hall, 91 U. S. 343, 355: 

“In this country there has been diversity of deci¬ 
sion upon the question whether private persons can 
sue out the writ to enforce the performance of a pub¬ 
lic duty unless the non-performance works to them 
especial injury, and in several of the states it has 
been decided that they cannot. An application for a 
mandamus, in hearing a prerogative writ, has been 
supposed to have some analogy to a bill in equity 
for the restraint of a public nuisance. Yet, even in 
the supposed analogous case, a bill may be sustained 
to enjoin the obstruction of a public highway when 
the injury complained of is common to the public at 
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large and only greater in degree to the Complain¬ 
ants. It was in Pennsylvania v. Wheeling Bridge, 
13 How. 518, where the wrong complained of was a 
public wrong, an obstacle to all navigation of the 
Ohio River. 

“The injury to the complainant in that Case was 
no more peculiar to Pennsylvania than is tlje injury 
to Hall and Morse in this, peculiar and special to 
them. 

i 

“There is, we think, a decided preponderance of 
American authority in favor of the doctrine that 
private persons may move for a mandamu|s to en¬ 
force public duty, not due to the Government as 
such, without the intervention of the Government 
law officer. People v. Collins, 19 Wend., p6; Pike 
Co. v. State, 11 Ill., 202; Ottawa v. Peoplei 48 Ill., 
233; Hamilton v. State, 3 Ind., 452; Hall v.\ People, 
57 N. Y. 307; People v. Halsey, 37 N. Y. 344;j7owa v. 
Judge of Marshall Co., 7 Iowa, 186; State v. Rah- 
way, 33 N. J. L., 110; Watts v. Carroll Police Jury, 
11 La. Ann., 141; see, also, Dillon, Mun. Co\p., sec. 
695, and High, Extr. Rem., secs, 431, 432; Cdpnon v. 
Janvier, 3 Houst. (Del.) 27; State v. Rahway 
(supra). The principal reasons urged against the 
doctrine are, that the writ is prerogative in nature— 
a reason which is of no force in this country,! and no 
longer in England—and that it exposes a defendant 
to be embarrassed with many suits. An answer to 
the latter objection is, that granting the writj is dis¬ 
cretionary with the court, and it may well be as¬ 
sumed that it will not be unnecessarily granted.” 

The petitioners do not merely suffer in common with 
the people generally, but have sustained and are now 
sustaining “direct injury as a result” of the acts done 
under the void leases, and, therefore, have the Cight to 
ask for the issuance of the writ of mandamus. Froth - 
ingliam v. Mellon and Massachusetts v. Mellon, 262 XJ. 
S. 443; United States v. City of Hoboken, 29 Fed. (2d) 
932. 
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The Government has the right to have leases cancelled 
when the officer making the lease exceeded his authority. 
American Sales Corp. v. United States, 32 F. (2d) 141: 
certiorari denied 280 U. S. 574. 

In Downing v. Boss, 1 App. D. C. 251, three taxpayers 
brought suit to enjoin District officials from accepting a 
proposal for paving certain streets upon the ground that 
the bid for the work was not in accordance with the speci¬ 
fications. One question was, did the plaintiffs as tax¬ 
payers have a standing in court? The Court held, p. 
254: 

“ * * * the general principle is that it is the right 
of a resident taxpayer to invoke the interposition of 
a court of equity to prevent an illegal disposition of 
the funds or property of the municipality, or the il¬ 
legal creation of a debt, which he, in common with 
the property-holders of the community, may other¬ 
wise be compelled to pay.” 

CONCLUSION. 

It is respectfully submitted that the lower Court erred 
in sustaining the demurrer as to the petition and that 
the judgment of the lower Court should be reversed. 

Respectfully submitted, 

I JOHN PHILIP HILL, 

FRANCIS W. HILL, JR., 

I HARPER A. HOLT, 

Attorneys for Appellants. 

IIILL, ROSS & HILL, 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1933 

No. 5987— Special Calendar 

United States of America, on the Relation of 
New York Warehouse, Wharf, and Terminal 
Association, Inc., a Corporation; Bush Terminal 
Company, a Corporation; New York Dock jCorn- 
pany, a Corporation, et al., appellants 

v. 

George H. Dern, Secretary of War 

- | 

BRIEF FOR APPELLEE 

STATEMENT OF CASE 

The appellants, as warehousing corporations, do¬ 
ing business in the area of the Port of New York, 
filed their petition in the court below praying for a 
writ of mandamus to compel the appellee (1) to 
cancel several lease-agreements made between the 
Secretary of War and a corporation known as the 
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Mereur Corporation as lessee, with respect to a 
large tract of land owned by the United States and 
commonly known as the Port Newark Army Sup¬ 
ply Base, and (2) to eject the said Mereur Corpora¬ 
tion from the leased property, and (3) to desist 
from the commercial operation of the premises in 
question. 

The original lease is dated November 30. 1926, 
and covers a period of ten years, beginning with 
noon, November 27, 1926. A copy thereof is an¬ 
nexed to the petition and described as Exhibit A 
(R. 17). Five agreements supplementary of the 
original lease were subsequently executed by the 
parties, and copies thereof were likewise annexed 
to the petition as Exhibits B (R. 28). C (R. 32), 
D (R. 36), F (R. 56), and G (R. 65). respectively. 

The appellants, in applying for the extraordi- 
narv writ of mandamus have attacked both the 


form and substance of the lease agreements, claim¬ 
ing that thev are void and should be cancelled. 
While it is vigorouslv maintained on behalf of the 
appellee that the lease in question is entirely valid, 
lawful, and proper, it is respectfully submitted 
that, because of certain very obvious propositions 
which we shall hereinafter urge, and which we 
believe formed the basis for the decision below, and 


which constitute prerequisites to a 


consideration 


of the contention of the appellants, it is the feeling 

of counsel for the appellee that it is unnecessary 

for this Honorable Court to consider the validitv 

* 

of the agreements. We shall therefore not dis- 






cuss herein their validity, except that in passing, 
and as preliminary to the main argument i^i this 
brief, we intend to demonstrate that the statutory 
authority to appellee was fully complied with. 

It is suggested, should the Court be interested in 
the exact provisions or the lease-agreements! that 
the above referred to exhibits themselves be ex¬ 
amined, for necessarily the averments of the! peti¬ 
tion summarizing these documents, and repeated in 
appellants’ brief, must have omitted certain details. 

QUESTION INVOLVED 

i 

I 

The primary question involved is as to whether 
mandamus should lie in this instance. 

ARGUMENT 

1. The statutory authority to make the lease 

i 

The original lease expressly recites that it was 
entered into by the Secretary of War by virtue of 
the authority conferred upon him by the Aqt of 
July 11, 1919 (41 Stat. 129; 10 U.S.C. 1263) (K. 
18), and it is fair to assume that the supplemental 
agreements were likewise made. The Act referred 
to is in the following language: i 

The President is herebv authorized, 
through the head of any executive depart¬ 
ment, upon terms and conditions considered 
advisable by him or such head of depart¬ 
ment, to sell or lease real property or &ny 
interest therein or appurtenant thereto ac¬ 
quired by the United States of America 
since April 6, 1917, for storage purposes for 
the use of the Army, which in the judgment 
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N of the President or the head of such depart¬ 
ment is no longer needed for use by the 
United States of America, and to execute 
\ and deliver in the name of the United States 
\ and in its behalf any and all contracts, con¬ 
veyances, or other instruments necessary to 
effectuate any such sale or lease. 

Paragraph numbered 9 of appellants’ petition 
(R. 4) discloses that the real property in question 
was acquired by the United States of America 
after April 6, 1917, for storage purposes for the 
use of the Army, and that it is no longer needed 
for use by the United States of America (the exact 
averment in this connection being that it “is not 
now used for Army purposes, has been declared 
surplus property”). Thus, it will be seen instantly 
that the supply base property comes precisely with¬ 
in the above mentioned Act of Congress authoriz- 
ing the President, through the head of any execu¬ 
tive department, to lease. 

The appellants contend that the leases were not 
made bv the President through the Secretarv of 
War. In the first place, it is obvious that the 
statute does not require the President to make the 
leases. He may, by the very terms of the law, act 
through the Secretary of War. Moreover, the acts 
of the heads of departments, within the scope of 
their powers, are in law the acts of the President. 

Wilcox v. Jackson, 13 Pet. 498. 

Woolsey v. Chapman, 101 U.S. 755, 769- 
770. 




United States v. Morrison, 240 U.S. 192, 

212 . 

Chicago, etc. Railway Co. v. United Spates, 
244 U.S. 351, 357. 

French v. Weeks, 259 U.S. 326, 334. j 

The appellants also intimate that the Assistant 
Secretary of War had no power actually to execute 
the leases. Assuming* that the Secretary ha(l the 
authority, as above demonstrated, it follows that 
his Assistant was likewise empowered, in viefw of 
the provisions of Title 5, U.S.C., Section 182,, and 
War Department Order of February 15, 1924. 

Title 5, U.S.C., Section 182, is as follows: 

Assistant Secretary of War. There shall 
be in the Department of War an Assistant 
Secretary of War, who shall be appointed by 
the President, bv and with the advice and 
consent of the Senate. He shall receive a 
salary of $10,000 per annum, payable 
monthly. He shall perform such duties in 
the Department of War as shall be jpre- 
scribed by the Secretary of War, or as inay 
be required by law (Mar. 5, 1890, c. 26j, 26 
Stat. 17; June 3, 1916, c. 134, Sec. 5 ( 5 a); 
June 4, 1920, c. 227, subchapter 1, Sec. 4, 41 
Stat. 765; Feb. 12, 1925, e. 225, Title H 43 
Stat. 892). 

The War Department Order of February 15, 
1924, supra, delegated and charged the Assistant 
Secretary of War with supervising and accounting 
upon the following matters: 

The purchase and sale of real estate; the 
lease of real estate for the use of the War De- 
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partment; the granting of* leases or licenses 
to individuals, corporations, or organiza¬ 
tions for the temporary use of land, build¬ 
ings, or other property under War Depart¬ 
ment control; and easements or rights-of- 
way across military reservations (Par. 2, 
B (e». 

It is urged that the leases are void because they 
are for a period of more than five years and are not 
revocable at any time. These limitations are pre¬ 
scribed bv the Act of Julv 28, 1892 (e. 31b, 27 Stat. 
321), as amended by the Act of May 29, 1928 (c. 
901, sec. 1, 45 Stat. 988), (40 U.S.C. 303), which 
manifestly is not applicable to the instant situa¬ 
tion. See 33 Op. Atty. Gen. 170 (June 9, 1922). 
The Act of July 11, 1919, supra, relied upon by 
appellee, contains no such provisions. 

The appellants also claim that the agreements 
are void because they do not contain the clause pre¬ 
scribed by Title 41, U.S.C., Section 22, which is 
Section 3741 of Rev. Stats. Indeed, bv the verv 

% V 

terms of Section 3740. Rev. Stats., a member of 
Congress would not be excluded from having an 
interest in the lease in question, as that section 

specifically provides: 

Nothing contained in the preceding section 
shall extend, or be construed to extend, to 
anv contract or agreement made or entered 
into, or accepted, by any incorporated com¬ 
pany, where such contract or agreement is 
made for the general benefit of such incor¬ 
poration or company: * * *. 


7 


Xo authority is cited for their contention |in this 
regard, and no attempt is made by them t<j> show 
that any member of Congress is receiving any bene¬ 
fits from the leases. Moreover, it is submitted that 
Section 22, Title 41 applies to executory contracts 
only, and has no application to conveyances grant¬ 
ing interests in real property. In any event, such 
leases should not be declared void merely because 
of the absence therefrom of such a clause, at the 

i 

suit of others than parties to the agreement.! 

x C7 ! 

2. Mandamus does not lie 

(a) The appellants have not a sufficient legal interest in the 
matters involved herein to maintain this action 

! 

Reduced to its simplest terms, the appellants* 
contention is that the Secretary of War, on behalf 

%J 7 

l 

of the United States, has leased certain of its prop¬ 
erty to the Mercur Corporation under a void Agree¬ 
ment; that appellants are taxpayers; that they are 
competitors of the lessee; that by virtue of the 
Mercur Corporation operating a storage warehouse 
on the premises, so illegally obtained, and thereby 
taking business away from the appellants, they 
have been so injured that they may have this Oourt 
declare the leases void and terminate the same. As¬ 
suming, arguendo, that the appellee’s demurrer is 
directed against appellants’ petition, it admits only 
averments of fact (see National Remedy Co . v. 
Hyde, 60 App.D.C. 252), and not conclusions of law. 
The averments of the petition in respect to the jMer- 
cur Corporation, or appellee, acting unfairly, ille- 

19707—33-2 
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gaily, and in violation of the appellants’ rights are, 
we submit, mere conclusions of law, and are there¬ 
fore not thereby admitted. Bell v. Central National 
Bank, 28 App.D.C. 580. 

Therefore, appellants sue merely as taxpayers 
and as competitors. They have not a sufficient legal 
interest in the matters herein involved to main¬ 
tain this action, either in the status of the former 
(Froth ingham v. Mellon, 262 U.S. 447), or of the 
latter ( U.S, ex rel. Aho-p Process Company v. Wil¬ 
son, 33 App.D.C. 472; U.S. ex rel. Silver Associa¬ 
tion v. Mellon, 59 App. D.C. 24.) 

In the case of United States ex rel. Ahop Process 
Company v. Wilson, supra, this Court had before it 
a mandamus suit in which the relator, a manu¬ 
facturer of flour bleaching machinery, was seeking 
to compel the Secretary of Agriculture to cancel 
a decision which he promulgated to the effect that 
bleached flour was an adulterated product under 
the Food and Drug Act, and that the same could 
not be sold or transported in the areas as to which 
that Act applied. This Honorable Court in deny¬ 
ing the writ pointed out that in all of the eases 
relied upon by the relator mandamus was granted 
to secure to the relators rights which they were 
entitled personally to enjoy; and that measured by 
that test it was apparent that the relator had no 
such interest in the subject matter of the contro¬ 
versy as to entitle it to the right. The Court 
further stated, on Page 480, as follows: 
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The rule permitting private parties jwhose 
rights are directly jeopardized to maintain 
mandamus to compel a public duty is <jt salu¬ 
tary one, but it should not be enlarged to such 
an extent as to permit interference with the 
operations of the Government by those whose 
rights are only remotely and indirectly 
affected. 

This Court twenty years later, in the c^ise of 
United States ex ret . Silver Association v, Mel¬ 
lon, supra, in which again it was quite apparent 

that the relator’s rights were onlv remotely and 

r 

indirectly affected, relied upon its previous opin¬ 
ion in the A Isop Process case, supra. 

It is respectfully submitted that the At sop Proc¬ 
ess case, supra, is directly in point insofar as the 
case at bar is concerned. There, this Court called 
attention to the fact that the relator was not a 
dealer in bleached flour, but was merely the maim- 
facturer of flour-bleaching machinery. The injury 
claimed was that by reason of the restriction on 
bleached flour the relator would be unable fo sell 
its machines. Here, the appellants assert no claim 
or interest, in the past, at the present, or in the 
future, in or to the leased premises or thej lease 
itself; they merely contend that they are injured 
in their business by reason of the manner in which 
the appellee leased the premises to a competitor. 
Surely the appellants are not claiming “rights 
which they are entitled personally to enjoy?’, but 
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only those which are “remotely and indirectly 
affected.” 

The appellants rely upon the cases of Board of 
Liquidation v. McComb, 92 U.S. 531, and Union 
Pacific Railroad Company v. Hall, 91 U.S. 343. 
We submit that the reasoning which this Court 
used in its opinion in the Alsop Process case, supra, 
to distinguish those cases from that case, is equally 
applicable to the one at bar. 

(b) The issuance of a writ of mandamus herein would be unjust 

and inequitable 


Upon the theory that mandamus is grantable in 
the sound discretion of the Court, the writ will not 
issue where it would be unjust and inequitable to 
do so. In the case at bar the United States of 
America is the owner of the property in question, 
and by virtue of the provisions of the Act of July 
11, 1919, supra, the lease was made by the Secre¬ 
tary of War in its behalf as lessor. The Mereur 


Corporation is in possession of the premises as 
lessee under a ten-year lease, which has yet ap¬ 
proximately three years to run. Both the United 
States and the Mereur Corporation are interested, 
in every conceivable manner, in the subject matter 
of this controversy, yet neither is a party hereto. 
To grant the relief prayed for by the appellants 
would be to affect injuriously their respective 
rights. Abundant authority prevents recourse to 
mandamus under such circumstances. 

Perris, Extraordinary Legal Remedies, 
Page 233 (Section 201). 
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law is 


38 C.J. 558 (Section 30). 

United States v. The Commissioner, 5 
Wall. 563. 

United States ex rel. Goldberg v. Daniels, 
231 U.S. 218. 

Duncan Townsite Co. v. Lane, 245 U.S. 
308. 

State ex rel . Marsh v. State Board of 
Land Commissioners of Wyoming, ^3 Pac. 
Rep. 292.294. * ! 

In 38 C.J. 558 (Section 30), supra, the 
stated as follows: 

Mandamus will not as a general rulq issue, 
where the rights of third parties not parties 
would be injuriously affected. Wher^ ques¬ 
tions of grave importance concerning rights 
of persons who have had no opportunity to be 
heard are involved in mandamus proceed¬ 
ings, the court, in the exercise of its [sound 
judicial discretion, may refuse the writ, al¬ 
though it is an appropriate remedy. 4 * * 

In United States ex rel. Goldberg v. Daniels, 
supra, the Supreme Court of the United States, in 
denying an application for a writ of mandamus 
where it was sought to compel the Secretary of the 
Navy to deliver a condemned cruiser to a bidder, 


The United States is the owner in ppsses- 
sion of the vessel. It cannot be interfered 
with behind its back and, as it cannot be 
made a party, this suit must fail. 

The rule is verv clearly stated in the case of 
State ex rel . Marsh v. State Board of Land Coipmis- 
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sioners of Wyoming, supra, at Page 294. This was 
a petition for mandamus to compel the State Board 
of Land Commissioners of Wyoming to enter into 
a lease for certain school lands with relator, and 
to cancel a lease issued to another party for the 
same lands. After discussing the relationship of 
the several parties to the land in question, the Court 
said: 

At the outset we are confronted with the 
fact that the present lessee is not a party to 
this proceeding, and with the question 
whether the court has authority, in the ab¬ 
sence of such lessee, to determine his rights, 
and to command the absolute cancellation of 

his muniment of title. It is elementary in 

«/ 

our jurisprudence that any person whose in¬ 
terests are directly involved in a legal pro¬ 
ceeding shall have an opportunity to be heard 
before a judgment can be rendered determin¬ 
ing and concluding his rights. Incidentally, 
this matter was referred to in the case of 
Baker v. Jamison, 54 Minn. 17, 55 N.W. 749. 
That was an action brought by certain per¬ 
sons who claimed a superior right to lease 
certain state lands against another to whom 
leases had been issued by the proper state 
authorities; and the purpose of the action 
was to secure a decree adjudging that the 
defendant held his lease in trust for the 
plaintiffs. In the course of the opinion, the 
Supreme Court of Minnesota said: “ The 
state is one of the parties to the leases which 
have been made to the defendant, and, the 
state not being a party to this action, the 



13 


leases cannot be judicially annulled.” It 
is difficult to perceive what jurisdiction we 
would have in this case to make a determina¬ 
tion which would be binding upon Haynes, 
the lessee. He is in possession of a lpase ex¬ 
ecuted between himself and the proper state 
authorities, and is presumably in possession 
of the land. It is true that the statp board 
possesses authority by express provision of 

the statute to cancel anv lease which mav 

•/ •/ 

have been procured by fraud, deceit, or mis¬ 
representation upon proper proof thereof; 
but after the execution and deliverv of a lease 
no such cancellation should be ordered with¬ 
out a hearing. I)riles v. Bank (Wyo.) 50 
Pac. 190. If it be said that there h^s been 
such a hearing, and that the board has re¬ 
fused to cancel the lease, and that thief court 
is authorized in this proceeding to review 
the action of the board in that matter, and 
to direct the order it shall make in the prem¬ 
ises, the objection to such review by the court 
in a cause in which the lessee is not a party 
still remains. 

Furthermore, it would appear that appellants’ 
suit is barred by their laches. See United States 
ex ret. A rant v. Lane, 249 U.S. 367. 

(c) The petition seeks injunctive relief which the writ of mandamus 

is not designed to accomplish 

The first prayer of appellants’ petition contains 

i 

the following: 

* * * and to the end that all necessary 

proceedings be had to cause the respondent, 
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through the instrumentality of the said Mer- 
eur Corporation, to desist from the commer¬ 
cial operation of the said Port Newark Army 
Base, and from there conducting the busi¬ 
ness of warehousing and storage, and from 
there acting as a private wharfinger (R. 16). 

This portion of the prayer is obviously one for 
injunctive relief which, it is submitted cannot 
properly be sought jointly with that type of relief 
which is generally akin to the theory of mandamus. 

Smith v. Board of Tax Appeals, 55 W.L.R. 
374 (S.C.D.C.). 

See also Burgess v. Wilbur, 60 App.D.C. 

212 . 

(d) Mandamus will not lie to establish an alleged legal right 

Perhaps no principle of mandamus law is more 
firmly imbedded in our jurisprudence than the one 
that the writ shall not issue for the purpose of 
establishing an alleged legal right, but only to 
enforce a right already established to be clear, sub¬ 
stantial, and complete. From a myriad of decisions 
upon this point, we have selected the following two 
of this Honorable Court: 

United States ex rel. Silver Association v. 
Mellon, supra. 

United, States ex rel. Stowell v. Deming, 
57 App.D.C. 223. 

The appellants are endeavoring to violate this 
rule in this instance. Instead of merely asking 
this Court to enforce some clear and unquestion¬ 
able right of theirs, they are as a preliminary 
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proposition first requiring that this Court establish 
the invalidity and illegality of the lease between the 
Secretary of War and the Mereur Corporation. In 
other words, the appellants’ own contention is con- 
cededly grounded upon the proposition that the 
lease is void. This has never been judicially de¬ 
termined, and the appellants, in effect, fifst ask 
that this be established in this proceeding, and 
then ask that, based upon the establishment of such 
a claim, their alleged right to have the lease can¬ 
celled be enforced. To do this, we respectfully 
submit, would require the distortion of the remedy 
and the disregard of fundamental and elementary 
principles. 

(e) There is no clear or indisputable duty on the part of appellee 

to do that which the appellants seek to enforce herei^i 

■ 

The existence of a clear and indisputable duty on 
appellee’s part is another one of the essential pre¬ 
requisites to the issuance of the writ of mandamus. 

Garfield v. United States ex reL Quinn, 
31 App.D.C. 332. 

United States ex reL Dunkley Co. v. 
Ewing, 42 App.D.C. 176. 

The petition charges that it is the duty of the 
Secretary of War to cancel the lease in question, 
and thus to protect the alleged rights and interests 
of the appellants (R. 16). The appellants rely on 
no mandate of Congress, nor any agreement of the 
appellee with them, requiring him to do what they 
want him to do. It appears to the appellee that, 
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instead of there being a duty on his part to cancel 
this lease, there is a clear and indisputable one not 
to cancel it. 

(f) The exercise of discretion cannot be controlled by mandamus 

Here again the appellants find themselves con¬ 
fronted with one of the fundamentals of mandamus 
law, namely, that the writ cannot be had to compel 
a particular exercise of judgment or discretion. 

United States ex rel. Ness v. Fisher, 223 
U.S. 683. 

Work v. United States ex rel . Rives, 267 
U.S. 175. 

Hines v. Welch, 57 App.D.C. 371. 

McCarl v. Walters, 59 App.D.C. 237. 

The Act of July 11, 1919, supra, expressly re¬ 
posed in the Secretary of War the discretion as 
to the terms and conditions under which he might 
consider it advisable to lease these premises. Con¬ 
sequently, the leasing of the Port Newark Army 
Supply Base, pursuant to that statute and under 
the terms and conditions set out in the various 
agreements, was within the administrative discre¬ 
tion of the Secretarv of War. Likewise, the action 
of the appellee in refusing to cancel said lease 
lies within his administrative discretion. It is sub¬ 
mitted that such action on his part, under the cir¬ 
cumstances of this particular case, is reasonable, 
just, and proper, and is not arbitrary or capricious; 
and it therefore cannot be controlled bv manda- 

4 / 

mus. While the mere act of cancellation of the 
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lease might be a ministerial one, it would seem 
to be axiomatic that the appellee is obliged to exer¬ 
cise a discretion as to whether he should cancel 
the lease. This discretion has been exercised 
(R. 74^75), resulting in appellee’s determination 
not to cancel the agreement, and upon the authori¬ 
ties cited, supra, a Court has no jurisdiction to 
compel him to change his decision. The averments 
that the appellee has acted illegally, arbitrarily, 
and capriciously are mere conclusions of law. They 
are not supported or expanded by any averments 
of fact in the petition, and therefore have no legal 
value in the appellants’ attempt to supply ah ex¬ 
ception to the general rule as above stated. See 
Silberschein v. United States, 266 U.S. 221,| 225. 

i 

It is the view of the appellee that the cases belied 
upon by the appellants in their brief are not in 
point. For example, they cite and quote from Gar¬ 
field v. Goldsby, 211 U.S. 249. The Supreme Court 
of the United States, in United States ex rel. Ness 
v. Fisher, supra, distinguished the Garfield v. 
Goldsby case in the following language (p. 694): 

The relator seems to believe that * * * 
Garfield v. Goldsby, 211 U.S. 249, in some 
way qualify the rule so stated; but thid is a 
mistaken belief. Both cases expressly rec¬ 
ognize that rule and neither discloses any 
purpose to qualify it. * * * And in the 
latter ( Garfield v. Goldsby) the writ was 
awarded to compel the respondent to <p*ase 
and disregard a notation which he arbitrar¬ 
ily and unwarrantably had caused to be 
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made upon a public record, and which be¬ 
clouded the relator’s right to an Indian 
allotment. (Italics ours.) 

3. This is a suit against the United States 

As hereinbefore pointed out, the title to the Port 
Newark Army Supply Base is vested in the United 
States of,America. Furthermore, the lease-agree¬ 
ments involved herein were executed by the Sec¬ 
retary of War in behalf of the United States. It 
•/ 

is evident from appellants’ petition that this suit 
is against this appellee entirely in his official ca¬ 
pacity, and that he has no personal interest whatso¬ 
ever in its subject matter. 

Upon the following authorities it is evident that 
this is a suit against the United States, which has 
not consented to be sued with respect to the sub¬ 
ject matte]* herein: 

Belknap v. Schild, 1(51 U.S. 10. 

International Postal Supply Co. v. Brace, 
194 U.S. 601. 

Wells v. Roper, 246 U.S. 335. 

Wash in </ton Steel <£• Ordna nce Co. v. 
Martin, 45 App.D.C. 600. 

In International Postal Supply Co. v. Bruce, 
supra, the Supreme Court stated, on page 605 of its 
opinion: 

Belknap v. Schild differed from United 
States v. Lee, 106 U.S. 196, and Tindal v. 
Wesley, 167 U.S. 204, and also from Ameri¬ 
can School of Magnetic Healing v. Me An- 
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unity, 187 U.S. 94, relied on by the appellant,, 
in the fact, among others, that the title of the 
United States to the caisson gate was ad¬ 
mitted, and therefore the United States was 
a necessarv party to a suit which was in- 
tended to deprive it of the incident of title, 
the right to use the gate. As the United 
States could not be made a party the suit 
failed. In the case at bar the United States 
is not the owner of the machines, it is true, 
but it is a lessee in possession, for aj term 
which has not expired. It has a property, a 
right in rein, in the machines, which, though 
less extensive than absolute ownership, has 
the same incident of a right to use them 
while it lasts. This right cannot be inter¬ 
fered with behind its back and, as it cannot 
be made a party, this suit, like that of Bdk- 
nap v. Schild, must fail. * * * 

It must follow, therefore, that the United States, 
being the owner of the property which was leased, 
is a necessary party to any suit involving a| can¬ 
cellation of the lease. See Oregon v. Hitchcock, 
202 U.S. 68, 69. But, because it has not consented 
to be sued, and because of the very nature of the 
extraordinary remedv of mandamus, it is sub- 
mitted that the writ cannot issue against it ds the 
sovereign. 

See Ferris, Extraordinary Legal E*eme- 
dies, Page 218. 

United States ex rel. Goldberg v. Darnels, 
supra . 
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4. Appellants’ assignment no, 1 

Appellants' first assignment of errors is to tlie 
effect that the Court erred in sustaining the appel¬ 
lee's demurrer as to the original petition filed 
herein, said demurrer having been filed to the ap¬ 
pellants *i amended traverse (R. 88). This point 
seems not to have been argued, however, by the 
appellants in their brief. Should it be urged, it 
should be a sufficient answer thereto to direct the 
Court’s attention to the fact that the parties to this 
appeal, in the court below, agreed that the de¬ 
murrer searched the whole record (R. 87). See 
also United States Shipping Board Merchant Fleet 
Corporation v. Hirsch Lumber Company, 59 App. 
D.C. 116. It would seem to follow in logical se¬ 
quence that if the appellee's demurrer searched the 
whole record, the Court might sustain it as to any 
preceding pleading of the appellants which was 
considered bad in substance. 

In this connection it seems appropriate to con¬ 
sider the proceedings had in the court below. The 
appellee filed an answer to appellants’ petition for 
mandamus and a return to the rule to show cause 
which was issued (R. 75). Although the petition, 
in the opinion of the appellee, was bad in substance, 
he could not demur thereto in view of this Court’s 
decision in United States ex red. West v. Hitchcock, 
19 Appeals D.C. 333, in which it was stated: 

* * * The Act of Anne, equally with 
the new Code, contemplates a return or an- 
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swer to the writ, not a demurrer to thp peti¬ 
tion ; and it contemplates that in this Return 
or answer all the facts shall be statecj. upon 
which the respondent proposes to rely (page 
346). ‘ i 

The appellants thereupon demurred to the an¬ 
swer (R. 84), which demurrer the trial Court over¬ 
ruled (R. 85). Instead of electing to stand upon 
their demurrer, and thus appeal from a judgment 
which might have been entered at that stagf dis¬ 
missing their petition, which is the usual practice, 
the appellants filed a traverse (which was stricken 
upon appellee’s motion), and later an amended 
traverse (R. 85). This afforded appellee the! first 
opportunity to demur (see Section 1276, 1901 
Code; Title 24, Section 214, 1929 Code), which he 
did (R. 86), claiming that the amended traverse 
was bad in substance. The lower Court thenl had 
the privilege, we submit, of sustaining the demurrer 
as to the traverse (which was apparently done, 
without being contested, in United States ex, red. 
Carroll Electric Co. v. McCarl , 56 App.D.C. 49^, or 
as to the petition (upon the theory that in searching 
the record it was found that the petition was b^id). 
Either course, we submit, was properly opeh to 
the Court, inasmuch as both, with the proper flec¬ 
tion on appellants’ part, would have resulted jvir- 

i 

tually in the dismissal of appellants’ action and| the 
denial of the writ. Certainly, appellants, under 
the circumstances, have no reason to complain 
about what the Court actually did. 
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CONCLUSION 

For the foregoing reasons, it is respectfully 
submitted that the lower Court did not err in dis¬ 
missing the appellants’ petition for a writ of 
mandamus. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney, 

John J. Wilson, 

Assistant United States Attorney , 

Harry A. Auer. 

Major, J.A-G.D., 
Attorneys for Appellee . 
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